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Duty, marching againſt the Enemy, the 
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2 clevench of Williams the Third. 
Lane againſt Decyburgh. 5 '20 
At Gui 1aball, before Treby.. 


IRE SPASS, Aſſault, Battery and Sentence of a 
Maihem, in cutting off the Plain- omg Ou” 
tiff's Arm, The Defendant ju- Iatter wich- 
ſtified that he was a Major of a in their Juriſ- 
Regiment of Horſe in Flanders, and the _— 1 5 
Plaintiff was a Trooper under his Com- the Party. 


- mand: That whilſt the Regiment was in 


Plaintiff miſbchaved himſelf, and acted con- 
trary to the Duty of his Place, for which 
he corrected him according to Martial Law, 
prout ei bene licuit. Repl de inju „ fua 
Propria ab tali Cauſa; and on Trial the 
Defendant gave in Evidence that after the 
Beating, Gc. the Plaintiff complained: > 

the 
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Select Caſes relating to Evidence. © 


the Colonel, and on an Hearing before the 
Council of War the Plaintiff's Petition was 


diſmiſt, and he ordered to beg the Defen- 
dant's Pardon at the Head of the Regiment, 
which-he accordingly did, and the original 
Judgment itſelf was produced and read and 
the Chief Fuftice ruled that this was conclu- 
five Evidence, for here was a Sentence by 


a Court Martial, which is a Court taken No- 


tice of by our Law; that Martial Law was a 


Teaſonable Law, and abſolutely neceſſary, 
flagrante bello, and that if ſuch quick Pro- 


ceedings ſhould not be allowed in ſuch 


Caſes, an Army might be deſtroyed by Mu- 
tiny. The Plaintiff being poor the Defen- 
dant alen to draw a Juror. 


The : fame Tees. 
Griffich againſt Pope. 


At Guildhall, before Treby 1 5th Nara. 
1698. 


GR ſold to Pepe Glaſſes for 


twenty-five Pounds, for which Pope 
gave him a Bill, drawn by himſelf on one 


for Payment. Samuel Lobs for the ſame Sum, and Grif- 

- fith gave him a Receipt for the Bill; Lobs 
ent; the Bill, but afterwards proved in- 
| ſolvent 


Day the Defendant, having Occaſion for 
Money, went and diſcounted it with the „ 


Select Caſes relating to Evidence. 3 
ſolvent and never paid; and three Years af- 
ter, and not before, the Plaintiff acquainted 
the Defendant with it, and then brought 
an Indebit. Af. for the Value of the Glaſſes. 

The Defendant on Non A}. gave the Pe- 
livery of this Bill in Evidence ; and the Chief 
Juſtice directed the Jury, that if this Bill 
was accepted for Payment, then it was a 
Bood Payment, unleſs refuſed, and the 
Bill returned, and Notice given to the 
Drawer in a reaſonable Time: He ſaid the 
Plaintiff's keeping the Bill ſo long was Evi- 
dence of his accepting it as Payment; and 
| accordingly the Jury Sound for the Defen- 


dant. | 


abe, the e of Milliam the 
Third, B. R. 


The Bank of England againſt News 


man. 


ASSUMPSIT for ſixty Pounds, Mo- If I deliver & 
ney lent; on Non Af}. the Defendant 3 > 
ready Money- 
gave in ende, That one Fohn Bellamy without in- 
a Goldſmith, gave him a Note for fixty Goring 6, 5 
Pounds payable to him or Bearer, at a Day a a 


then to come; about a Week before which 


Bank 


One is Te- 
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42 Bank at the uſual Rate of Intereſt, and ne- 

ver indotſed the Bill. Bellamy broke about 
two Months after, having never paid the 
Money, and the Bank now brought this 
Action for the Money, and found ok the 
Plaintiff; but a new Trial granted as be- 
ing a Verdict againſt Law, Bott, Chief Ju- 


Practice amongſt Bankers, yet the Law is, 
that if a Note or Bill be payable to me or 
Bearer, and I negotiate and deliver this for 
ready Money paid down to me for the 
ſame, and not for Money antecedently due, 
or for Money lent on the Bill; this is a Sel- 
ling of the Bill like the Selling of Tallies, 
Sc. ſo that if there be an Indorſement there- 
os, then the Indorſee may have Remedy, 
provided he demanded the Money within a 
convenient Time. 


85 The ſame Term. 
I At Exon, before Turton. 


nant in Com- --= ROVER for ſeveral Trees; on Not 


mon for 


Years, with | Guilty, the Caſe was this: The Plain- 
—.— 2 tiff was Tenant in Fee of one Fourth of a 
3 if the Manor, and the Defendant was Tenant in 


Common 


ſtice, affirming that whatever might be the 
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Common with him of three Parts of the Party who | 


| | Inhe- 
Manor, for a Term of three thouſand Years; 2 oa | 


without Impeachment. of Waſte. The Plain- Wood, the 


tiff cut down. ſeveral Trees, and the Defen- y anne, 
dant carried them away, pretending that hand _ 
amongſt Tenants in common Capiat qui ca- bas - Power 
pere poteft ; for which Trees the Plaintiff? *'* 
brought this Action and recovered, becauſe 8 
though the Defendant being diſpuniſhable of 

Waſte, might have cut down what Trees 

he would; yet the Trees being an inherit- 


able Property, and he having no Intereſt in 


the Inheritance cannot take the Trees when 
fallen by him who has the Inheritance. 


The ſame Term, 
Thorp againſt Fry. 
A. Saliſbury, before Blencow. 


RESPASS for Meſne Profits accru- A Recovery 


ing fince an Eje&ment brought, The in EeQment | 
is concluſive 


Plaintiff gave in Evidence the Copy of Evidence both 


a Recovery in Ejectment on his Demiſe, for Leſſor and 
which the Court allowed to be concluſive 3 
Evidence of his Title, and eſtopped the De- Meſne Profs. 


fendant from controverting it. Then Prat 


and Keen, for the Defendant inſiſted, that this 
Action of Treſpaſs not being brought by 


the 
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Select ; Cafes relat q ing to Evidence, 
. "the Leſſee or Plaintiff in Ejectment, but by 
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| that the Delivery of a Declaration in Eject- 
* ment, and the Entry into the common 


1 | Rule, was not ſufficient ; but the Court held 
*M that by the Entry into the Rule the Defen- 


dant was eſtopped, both as to the Leſſor 

and Leſſee; fo that either of them might 

maintain T opal for the Meſne Profits, 

without proving;& 

was agreed that 
aggainſt the caſual Ejector, and ſo no Entry 

| Bot wherethe into any Rule, there the Leſſor ſhall not 
| 1 maintain Treſpaſs without an actual Entry, 
caſual EjeQor, as was the Caſe of Nerthmore and Bareler 


an actual En- at Exon Aſſizes. 
try muſt be 


1 proved. 


Preſly againſt Dawkins. 


WW Offcernt ROVER, The Caſe was, the Plain- 
= horn tiff was Collector of the Window 
j 'ceſs where Tax, and for a Neglect in his Duty was 
vie is a Ju- fined ten-Pounds, and the Defendant being 

mon. a Conſtable, by Warrant from the Conimiſ: 

ſioners, diſtrein'd for the ten Pounds, and 

for the Goods Trover was brought, and on 

the Trial Darnal objected that though the 


* 


dhe Leſſor, therefore to ſupport it the Plain- 
Fr ho tiff ought to prove an actual Entry, and 


actual Entry. But it 
cre 1s only Judgment. 
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Select Caſes relating to Evidence. 7 
Commiſſioners had Power to aſſeſs a Fine 

on the Collectors for ſeveral Neglects of 
Duty, yet not for this particular Neglect; 

and ſo what the Commiſſioners had done 
was Coram non Fudice. But the Court held 

that ſeeing the Commiſſioners had a Juriſ- 
diction to fine the Collectors in ſome Caſes, 
therefore the Conſtable was not chargeable, 
though the Fine was for a Point wherin 
they had no Juriſdiction. Then the Plaintiff 
urged, that by the Act the Overplus of the 
Diſtreſs after Sale was to be returned to him, 
which not being done, the Action lay for 
that. But the Court held that for the Over- Trover not 
plus Trover did not lie, but Caſe for ſo — 
much Money received to his Uſe, as had plus of a Di. 
been heretofore ruled by Holt in a Caſe at ſtreß. 


. Dorcheſter. Then ſome further Doubts a- 


riſing, a Juror was withdrawn by Conſent 
of both Parties, 


Syms again Cock. 


At Winton, July 1700. before J. Pocoel, | 


ASE, for that the Plaintiff was Copy- One Come 
holder of the Manor of Merdon, and moner may 


have an Ac- 


had thereby Common in the Common of * tion againd 


Anville to cut Furze and other Wood for another for a 
Neceſſaries, and that the Defendant ſuch a br 


Vor. II Xx Day diftrais, - | 


The Recital 
of an Order 
of the Houſe 
of Commons 
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Select Caſes relating to Evidence. 
Day and Time cut down ſo many Load of 
Furze, per quod the Plaintiff Communiam ſuam 
in tam amplo & beneficiali modo habere non 
potuit as he ought to have. On Not Guilty 
the Plaintiff was nonſuit, becauſe he could 
not prove the Defendant cut the Furze; but 
on the opening of the Cauſe the Counſel on 
both Sides agreed this to be the Caſe. The 
Plaintiff and Defendant were both Com- 
moners in the ſame Common, and the De- 
fendant ſurcharged by cutting too much 
Furze; and the Queſtion was whether an 
Action lay for this by one Commoner againſt 
another; and if it did lie, whether maintain- 
able on this general Declaration ? and the 
Judge held that this Action did lie; for in 
a late Caſe in C. B. where one Commoner 
_ diſtrain'd another for Surcharge, and Reple- 
vin was brought, after ſeveral Arguments it 
was held that he could not diſtrain, but al- 
lowed by all that he might bring an Action 
on the Caſe; and the Judge Weather held 
that the general Declaration was ſufficient. 


Prideaux again} Morrice. 
At Dorcheſter, before Mr. Juſtice Powel. 


ASE for a falſe Return of a Member 

of Parliament; the Defendant endea- 
voured to fhew Bribery after the Vacancy, 
| an] 
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Select Caſes relating to Bvidence. 9 
and to prove the Vacancy on the 2d of Ja- 
nuary 1698, produced a Copy of the Speak- 
er's Order dated the 12th of January 1698, 
to the Clerk of the Crown for iſſuing a new 
Writ, wherein he recited an Order of the 


Houſe of Commons made the 2d January; 


and ruled that the Order itſelf ſhould be 
ſhewn,. becauſe it may be the Speaker miſ- 


took in the Recital of it, like the common 


Caſe of a recited Record, which is not proved 
but by producing the Original. 


Harris againſt Kelly, 


At the ſame Place. | 
ROVER of an Ewe and Lamb uf Sens. Whe- 


: . ca ther Trover 
de bonis ſuis propriis; the Fact on „ul lie by 


Evidence was this: The Plaintiff was Lord the Lord for 
of the Hundred of Lifton, and had all E- nf. Nr 


: fore the Year 
ſtrates therein; the Defendant was Lord of and Day be 


the Manor of Kelly, which was a Manor Paſſed. 


within the Hundred of Liften, and claimed 
all Eſtraies within the Manor, but had re- 
ally no Right. The Plaintiff ſeized the 
Ewe and Lamb within the Manor of Kelly 
as an Eſtray, two Days after the Seiſure 
whereof the Defendant took away the ſame, 
pretending that they were his Eftrays ; for 
which, before the Day and Year expired, 
the Lord brought this Action; and it ap- 

"0 pearing 


10 


Select Caſes relating to Evidence. 
pearing on the Trial that the Defendant had 
no Title, the Queſtion was whether in this 
Caſe the Plaintiff had a ſufficient Property 
to maintain Trover, which the Defendant 
ſaid he had not, there being two Sorts of 
Right, ius Peſſeſſionis, for which Treſpaſs 


lies, and Jus Proprietatis for which Trover 


lies; that in Treſpaſs Poſſeſſion is ſufficien 4 


againſt all but the right Owner, but in Ti 
ver a Property muſt be proved. 

On the other Side it was urged, That 
though Trover be an Action of Property, 
yet to maintain the Action it is not neceſ- 
ſary to prove a direct and abſolute Property, 
any ſpecial ſort of Property being ſufficient; 
as a Man who has Goods for a Pledge, or 
a Sheriff or Carrier may bring Trover; and 
a Caſe was cited to be determined by this 
Judge in the midland Circuit, where an 


Houſe was blown down, a Stranger took 


away the Timber, and Leflee for Life, of 
the Houſe, maintained Trover againſt him 
for the ſame, though the general Property 
of the Timber was in the Reverſioner, be- 


cauſe the Tenant for Life had a ſpecial Pro- 


perty therein to make uſe of the ſame, if 
he would rcbuild the Houſe again; which 
the Judge owned to have been ſo held by 
him. And in Sir William Courtney's Caſe 


in C. B. he was of Opinion that a Lord 
who ſeizes Wreck may, before the Year 
| I | and 
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Select Caſes relating to Evidence. 11 
and Day expired, maintain Trover againſt 
a wrong doer, becauſe he has more than a 
bare Poſſeſſion, viz. a Poſſeſſion that may 
turn into a Property but however this Caſe 
having never been adjudged, he propoſed to 

the Defendant either to make a Caſe of it, 

or have a ſpecial Verdict; but the Action 

being only to try the Right, the Defendant 

ſubmitted to a general Verdict for one Pen- 
ny — 


_ Mich. fourth of Anne, B. R. 


The G againſt Shipley. 


Conviction for keeping a Still, and di- Informer no. 
ſtilling low Wines was quathed, be- Mak PR 
; — cauſe the fame Perſon was both Informer to Part ef the 
» and Witneſs, and the Informer intitled to Pevalty. 
Part of the Penalty. Eaſter 12 Anne, the 

Queen againſt Cobbold, held ſo likewiſe. 


Twelfth of William the Third. 
Huſſy againſt Phidal. 


Became Bankrupt, and after old 1 If a 3 

* Goods to the Defendant, and for the he 
Money the Plaintiff ſues as Aſſignee. On may bring 
Error it was objected that the Sale was void, frm Sale. af- 


Ay | and 


12 Selef Caſes relating to Evidence. 

and ſo no Debt aſſignable. But by Holt, 
the Commiſſioners might either aſſign the 
Goods, and then Trover would lie, or af- 
firm the Sale, as they have done in this Caſe; 
and a Recovery in this Action will be a 
good Bar to uy Action of Trover for the 
Goods. 


Hilary, 12 William'the Third. 
Moor againſt Gifford. » 


* 


If the Ship CTION upon the Caſe, by a Sea- 
comes to2 | , man for Wages, and tried in London 


Delivery Port, Defore the Chief Tuſtice, and Verdict for the 


Wages are 
due, though Plaintiff. The Fact was this: The Ship 


| ety bow] in which the Plaintiff ſerved was an Inter- 
ed, but goes loper, and went from England to a Port in 
out to Sea the Eaſt Indies, and there unloaded the Car- 
pH and s go and took in a new Loading for Eng- 
. land, and in the way home the Ship was 

taken by the French; but before the Ship 

went out of England the Plaintiff and every 

other Seaman gave a Bond, that if the Ship 

did not come back again to England they 

would demand no Wages, any Law, U- 

ſage or Cuſtom to the contrary; a and the 

Chief Juſtice ruled on the Trial, That 

Freight is the Mother of Wages, ſo that 

deamen are not intitled to any Wages till 

they 
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Select Caſes relating to Evidence. 
they come to a Delivery Port. So if in this 
Caſe the Ship had been caſt away betore 
ſhe came to the Indies, no Wages would 
be due ; but at the firſt Deliver y Port Wages 
are due by the Law; and the Bond given 
here to the contrary was unreaſonable. and 


againſt the Proviſion made by the Law; or 


at leaſt he would not ſuffer it to be made 


uſe of in this Action to ouſt the Plaintiffs 


of their juſt Demands; but if he thought 
fit, he might bring an Action on the Bond. 


And the whole Court, on Motion by Ser- 


jeant Munday for a new Trial, were of the 


ſame Opinion, and refuſed to let the De- 


fendants have a new Trial. 


13 


K I 


Trover will . 
lie for all the 
Goods in an 

_ Houle. 


Sele Caſes relating to Evidence. 
Hilary, third of Anne. 


Layton againſ# Grindal. 


all the Goods belonging to ſuch an 
Houſe, becauſe the Reference to the Houſe 
had made it reducible to a Certainty. 


- Hilary, ſecond of Willian and Mary, 
| B. R. 


10 


Elliot againſt Danby. 


Aſſignee of HE Commiſſioners of Bankrupt aſ- 
Bankrupt can ſign a Term, and the Aſſignee be- 
bones, fore Inrollment makes a Leaſe; and held 
ment. clearly that though the Deed was after- 


wards inrolled, yet the Leſſee could not 
maintain an Ejectment, becauſe the Aſſignee 
could not leaſe till Inrollment ; the Statute 
running, That the Commiſſioners may ſell 
by Deed inrolled ; ſo that without Inroll- 
ment there is no Sale. 


Twas held that Trover would lie for 


4 E 
3 


. 


HS 


Svlect Caſes relating to Evidence. 15 
Mich. fifth of William and Mary. 
Midgely gainbt Lovelace. 


HE Caſe was, There was an. * The Afignee 


of a Reverſion, and an Aſſignee of a A Rever- 
ſion, who 


Term. The Aſſignee of the Reverſion grants over, 


granted it over, and then brought Covenant may maintain 


againſt the Aflignee of the Term for Rent Pebt, but 


cannot di- 
incurred before the ſecond Grant; and on ſtrain for Ar- 


Demurrer to the Declaration the Queſtion rears in his 


Was, If the Action lay? Kan 


Holt, Chief Juſtice: At Common Law 
the Aſſignee of the Reverſion, after he had 
granted it over, might have Debt for the 
Rent, though he could not diſtrain or bring 
Waſte, becauſe his Power over the Land 
was determined. If a Man indeed, who is 
ſeiſed of a Rent in Fee, grants it over, there 
he has no Remedy for the Arrears, becauſe 
Diſtreſs, which was his only Remedy, is 
loſt by the Aſſignment; but where Rent is 
reſerved on a Leaſe for Years it is other- 
wiſe; becauſe Debt will lie upon the Con- 


tract, and there the Aſſignee ſhall have it 


as a Fruit fallen from the Reverſion. Judg- 
ment for Plaintiff, 


Eaſter, 


16 Select Caſes relaing to Evidence, 


Eaſter, twelfth of Wi Hiam the Third. 


Rofier againſt Sawkins. 


The Maſter RES PASS for beating his Servant 
aß mag and thruſting him out of the Grave ſ 
turn out any 
| ache Owner end Boat. The Defendant- pleads that the 


Servants... Plaintiff and three others were Part-Owners 


of the Boat, and appointed him to be Ma- 
ſter; and that he found the ſaid Servant in 
the Boat doing Damage. The Plaintiff re- 
plied, That he being one of the Owners 
commanded his Servant to work in the ſaid 
Tilt-Boat, and gave Notice to the Defen- 
dant, and ordered him to permit him in 


that Service; and on Demurrer Judgment 


Was given 5 the Defendant, becauſe when 
a Man is made generally Maſter of a Boat 
or Ship, he hath thereby the intire Con- 
duct thereof; ſo that the Part-Owners have 
nothing to do therewith; and he may 
_ exclude any Perſon that hall offer to come 
into the Boat without his Licence. The 
Part-Owners may revoke his Power, but 
till that be done the Maſter may put in 


what Man he pleaſes, and the Owners can- ©» 


not force any Man upon him, for he is in 
ſome Sort reſponſible for them. 


1 5 Fourth 


Seleft Caſes relating to Fulaenee. ; n__ 


J. Fourth of William and Mary. 
1 Williams againſt Harriſon. 


; SSUMPSIT on the Cuſtom of Mer- The Cuſtom 

4 : | chants againſt Defendant, as Acceptor 2 

of a Bill of Exchange. The Defendant an Infant to 

> pleaded Infancy ; to which the Plaintiff de- bis — 

murred, alledging, That where Contracts tl of Ex- 

are eſtabliſhed by Cuſtom, as in the binding change. 

one's ſelf Apprentice, Infants {hall be bound 

s as well as others. 

3 Baut by the Court: Here the Infant is not 
bound; the Cafe of an Apprentice depends 


n on Cuſtom, but the Law of Merchants is 
4 Part of the mon Law; wherefore Judg- 


ment for Defendant. 


Mich. eleventh of Anne, B. R. 
Nixon n Bromham. 


HE Defendant b a Note of Sir If a Servant 

Stephen Evans, payable to him or 2 
Hearer on Demand, delivered it to a knovvn common Me- 
ger vant of his to receive the Money at Sir = 2 1 
Stephen's, and then carry it to the Bank — th 


and turn it into Exchequer Notes. The contrary to 
| f ; his private In- 
Servant inſtead of going to Sir Oe ee 

5 0 
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18 FKelect Caſes relating to Evidence. 
to the Plaintiff on Saturday Morning, who 
gave him Money for the Note, with which 
he purchaſed an Exchequer Note, and de- 
livered it to the Defendant. On Monday © 
Morning Sir Stephen ſtopt Payment ; and 5 
now the Queſtion was whoſe Loſs it was? - 
and the Jury laid it upon the Defendant as 
taking the Note of Sir Stephen Evans to be 
enly a Depoſit. 

It was moved for a new Trial, but denied, 
for that there would be no tranſacting Bu- 
ſineſs if private Inſtructions between the 
Maſter and Servant were to be of any avail. 

The Plaintiff gave him Money for the Con- 
venience of the other, and the Nature of 
theſe Dealings is to take the Note. only de |, 

bene eſſe. The Maſter has put himſelf into 
his Servant's Power by this Delivery of the 
Note into his Hands, and muſt ſtand or 
fall by what he does. 1 


Trinity twellth of Anne, B. R. 


Smallwood againſ# Rolfe. 


Note within IT was ruled by the Court in this Cauſe, + 
the Statute, I that a Note to pay to A. for Value re- 
though with - L = 
out the Word ceived, is within the Statute, though wih- 


Order. out the Word Order. : =_ 


I 


Select Caſes relating to Evidence. 19 
h * Hilary, firſt of George, B. R. 
1 | f |. Reaſon againſt Ewbank. 


' 7 H E Queſtion was, What Evidence What Evi- 
— : is ſufficient to deprive the Defen- __ 
y the 

% _ dant of the Benefit of the Teſtimony of Per- Teſtimony of 

ſons named in the Simul cum in Treſpaſs ; the 
, „ and upon Conſultation with all the Judges, it . 
2 was reſolved that the Plaintiff muſt prove 
e them Guilty and Parties to the Suit, and 


Eo the latter muſt be ſhewn by producing the 


* - Original or Proceſs againſt them, and pro 

f | ving an ineffectual Endeavour to arreſt thong; 

5 or that the Proceſs was s loſt. . 
O 

S 2A . : | : 

- The lame Term. 


| Mortly agains} Day. 


WAS indebted to B. bn Bond. 4 He te that re 
1 Note, and paid Money generally ; cr 
, it was held by the Court that B. may the Payment. 


Fee it it to diſcharge which he Pres 


1 
20 _ Geledt Caſes relating to Evidence. 


The ſame Term. 
Anonymus. 
At Niſi Prius. 
Note cannot + IT was held that a Promiſſory Note can- 
be given as an not have ſuch a Condition annexed to 


Eſcrow. - 
| it, as will make it like a Bond an Eſcrow ; 
for that the Delivery here is not eſſential, as 


in the Caſe of a Bond. 
The {ame Tube, | 
At Niſi Prius. 


* A 


If Apprentice N Apprentice went to Sea, and the 
goes to Sea, Maſter recovered his Wages, and alſo 


the Maſt 3 
* hae Prize Money and ſhort Allowance Money, 


Prie Money though it was inſiſted the Prize Money be- 
longed to the Apprentice as a Reward for 
the Hazard of his Life, and the ſhort Al- 
lowance Money, becauſe he was deprived of 


as well as 


Wages. 


his neceſſary Proviſion. 


Fader, firſt of George, B. R. 
ack an 1 Temple againſt Wells. 


Action lies 


immediately 1 was held by the Court, on a Wager F 
concerning a Thing * or certain, an 
Action A 


againſt the 
Stakeholder. 
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Slack Caſes relating to FEY TER - 


Action will lie againſt the Stakeholder, for 
one Party muſt be in the right, and has a 
3 Title to the Money immediately; other- 
Y wiſe if it be referred to the Determination 
. yt Fe . for then no Action lies till he has 


8 KI BR 


Trinity, the firſt of George. 
. Thomas againſt Whi p- 
* 4. Nip Prins, before Lord Chief ili 


Parker. 
15 HE Defendant was Nurſe to the In- Aion lie 
9 for Money 
1 teſtate, and when he died went off giolen. 


with the Money he had about him, and 

* though this was a wrongful taking, yet the 
he Chief Juſtice held, an Action would lie for 
3 Money had and received to the Plaintiff's 
x Uſe; for he would preſume a ſubſequent 
© Agreement to make a Contract of it. 


Mich. ſecond of George, B. R. 


Sir H. St. John againſt Titchburne. 


N Debt for Rent the Reddendum was laid Declaration 
enerall and u On 2 e on A general 

* © 4s P Of P: It "FF ared Reddendum, 
3 | to be made payable at a particular Place, ol 
and held well enough, for the Deed is not Deed is par- 
inconſiſtent with the Deſcription, but Guy n 
2 enough. 
Contains ſomething farther, 


The 


FFP 


. 


Old Survey 
allowed as 
Evidence of a 
Toll. 


Select Caſes relating to Evidence. 


The ſame Term. 
The City of London against 


N Iflue was directed to try the Right 
of a Toll of two Pence for every 
loaden Country Cart paſſing throagh any 
of the Bars of the City, claimed by the Cor- 
poration of London, And in order to 
prove the Quantum of the Toll, and the 
Particulars for which it was to be paid, the 
Plaintifts offered in Evidence an Act of Com- 
mon Council made in 1611, ordering an 
Account of all the Tolls and Duties due to 
the City to be brought into the Chamber- 
lain's Office yearly, and an Account given 
in the next Year, purſuant thereto, by the 
Collector at Biſboßſgate, wherein the Toll 
was returned in the Manner it was now 
claimed, and an Account of the Produce 
of it. 

This was oppoſed by the Defendants, 
becauſe it was to make out the Plaintiff's 
Demand by their own Act; but the Chief 
Juſtice allowed them to be read, and he 
ſaid the Act of Common Council was only 


introductory to the other, and to explain 


the Occaſion of its being made, and that 


the 


Select Caſes relating ro Evidence. 23 
thi Account was an Evidence- of the ſame Of Ln | 


Nature as an old Rental given in by the 
Bailiff of the Manor, which had always 


been allowed as corroborating Evidence; for 


made by a Perſon to charge himſelf excluded 


is given to two Juſtices to make a Rate, Time to an 


that the apparent Antiquity of it excluded 
= any Suppoſition of Forgery, and its being 
the Preſumption of Fraud. 
No Freeman of the City was ſuffered to cha pq” 
be examined for the Plaintiff, nor any Far- arts Hh 
mer near London who uſed the Markets, Witneſs, 
3 becauſe both intereſted in the Event, 


+ 


In C. B. firſt of George. = 


Boſely a een 


Va bee Act of Parliament for erect- Where an In- 
ing a Workhouſe in Norwich, Power ferior Juriſ. 
dition limits 
upon the Inhabitants, to be levied by Di- indefinite Act, 
ſtreſs and Sale. The Juſtices make a War- - wary * 1 
rant to levy by ſuch a Day; the Officer di- Time 5 
ſtrained the Plaintiff's Goods after the Day, wor 
who brings Treſpaſs ; and on the Trial a 
Caſe was made, whereon the Sole Queſtion 
was, Whether the Warrant having re- 
ſtrained the Officer to a certain Time (the 
Vor. II. Es .-" 


* 


In 12 NV. z. 
to the ſame 


| Purpoſe. 


1 


Sele Caſes. wk to ku * 


Act of Parliament having no ſuch Reſtric- 
tion) he could execute the Power after that 


Time expired; and Lord Chief Juſtice Eyre 
who tried the Cauſe, and had put the Caſe 


to Pratt, was of Opinion with the Plaintiff; 


but upon the Defendant's Importunity refer 


red it to the Judges of C. B. who after-three 
ſeveral Arguments gave Judgment for the De- 


fendant, looking on the Reſtriction in the * # 
Warrant as idle and unneceſſary; and tze 


Officers well juſtified under the Act of Par- 


liament, which had not limited the Diſtreſs 


to any Time, and ought to have been pan 
ſued in the Warrant. 


The King acaint] The Alderman, 
Deputy, and Common Council 


of the Ward of — With- 


out, 


Y the 13 21 14 Car. 2. c. 12. a Cor- 
poration for Maintenance of Ra Poor 
was erected in London, conſiſting of the 


Lord Mayor, Aldermen and fifty-two Ci- 


tizens who were to certify to the Com- 


mon Council the Sum neceſſary, and they 


to proportion the fame on the ſeveral 


Wards; and thereupon the Aldermen, De- 
puty Aldermen, and Common Councilmen 
of each Ward were to Tax the Inhabitants 
4 | accord 


Gelefk Caſes relating to Evidence. 


before the 15th of December then next, aſ- 
ſeſs on their reſpective Inhabitants their ſe- 
veral Proportions; all the Wards complied 
with this except the Ward of Farringdon 
= Mithout, who pretended that the 1 5th Day 
of December was paſt, ſo that now they 
had no Authority to make the Aſſeſsment, 
and to a Mandamus returned this for Cauſe; 
and on Argument the Court were of Opi- 
nion, that the Common Council had ex- 


ceeded their Authority in appointing a Time 
by which the Aſſeſsment ſhould be made, 


or at leaſt that it was only directory, and 


that they had well executed their Power as 


to what was appointed by the Act; and 


that this Ward ought to make the Aſſeſs- 
ment, and ſo granted a F Man- 
damus. 


22 Hilary, 


„ 
atcoring to their Proportions ; purſuant to | 
this Act a Certificate was made, that five 
thouſand Pounds was neceſlary, and the 
Common Council proportioned the Sum, 


and then made an Act of Common Coun- 
cil, That the ſeveral Wards ſhould, on or 
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. ara Caſes rang 70 Evidence : 


Hilary, chird of George, B. K. 
Lon g * Leech. 


PON the Common Affidavit to 
change the Venue from London to 
Cambridgeſhire, the Plaintiff undertook 

upon continuing the Cauſe in London to 

give material Evidence there, The Fact 

Wil. | as it appeared upon the Trial was, the 
= _ Plaintiff was a Vintner in London, and uſed 7 
| to go down every Year and ſell Wine at 

N Stourbridge Fair, where the Defendant kept 
1 a Publick Houſe : Againſt the Fair Time 


What is lo- 
cal Evidence. 


the Defendant writes to the Plaintiff, that 
if he thought it worth his while to bring 

down five Dozen of ſuch a particular Sort 
of Wine he might be his Chap for it: The 
Plaintiff brought down the Wine, and the 

Defendant taſted and agreed for the Price, . 

and had it delivered to him. The Plaintiff 
inſiſted that the Receipt of this Letter in 
London makes it an Order there, and the 
Delivery at Cambridge was only in Purſu- 
ance of the former Agreement. | 
But it was ſaid by the Court : Suppoſe 
the Defendant had diſliked the Wine, ſurely 
the Plaintiff could have had no Action, for 
the Letter was but an Intimation, and no 
poſitive 


Select Caſes relating to Evidence: 27 
poſitive Direction: The Letter without 
the Contract would have fignified nothing; 
but the Contract at Cambridge was compenet 
9 _— the Letter. 


Hilary, the third of George. 


Andrews againi} F ranklyn. 


Promiſſory Note to pay two Months Promiſſory 
X after ſuch a Ship is paid off, is a Note Note to pay 
Money when 

negotiable and within the Statute ;' for this ſuch « Ship 


is a Thing of a Publick Nature; but the — is ne- 
Court ſaid it would not be good. in a Bill Seb 
of Exchange. 


The ſame Term. 
Pearſon againſt Parkins. 


rein Continu- 


uis Darrein Continuance may be pleaded , nt after 
7 AS the Jury are gone from the Bar, but verdict. 
not after they have given their Verdict. 


Ea was ſaid by the Court, That a Releaſe Plea puic dar- 


3 Hilary, 


* N * an * 
Mo 
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Hilay, the third of George. 


Godfrey againſs N orris. 
At Guildball, before Parker Chief Juſi ce. 


"The Witneſs EBT upon a Ro, Non eft Faftum 
22 99 Fug pleaded, and Iſſue thereupon. The 
. mg 
WE miniſtrator 4 Plaintiff was Adminiſtrator de bonis non, of 
1 2 of the obligee, and the only ſurviving Witneſs 
2 . to the Bond; and the Proof given upon 
Hand allow- this Iſſue was only a Perſon who ſwore to 
ed, the Hand-Writing, and alſo ſeveral Letters 
: from the Obligor making mention of this 
Bond. To this it was objected, that the 
Hand-Writing is not ſufficient Proof where | 
the Witneſs is living, and that it was the 
Fault of the Plaintiff to bring himſelf un- 
| der this Incapacity. He might have let an- 
Eo - other take Adminiſtration quoad this Bond; 
WT but it was ruled by Parker Chief Juſtice, 
wr that this was good Evidence, and he liken'd 
Wil: lit to the Caſe of a Will where the Wit- 
neſs afterwards happens to be a Deviſee un- 
der the Will, in which Caſe if there be no 
other Witneſs, Proof of the Hand is good, 


The 


- F Y a... a+ 1 


” 


— 
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The ſame Term. 
Lockart againf# Graham. 

Before King Chief Fuſlice. 


L 7 HERE there were three Obligors, One obliger 
VVV. and the Action brought againſt one Witneſs to 
_ i i - | prove the De- 
Y of | them only, the other Obligor was allowed livery by the 
as a Witneſs to prove the Execution of the other. 
Bond by the Defendant, after a Caſe had 
been made of it, and Conference with 
Tracy and Dormer Juſtices. 


oh Sacheverel against Sacheverel. 


Before the Delegates in Serjeants Inn, the 
*.,_ , 5th of March 1716. 


uu Wife came for Adminiſtr ation to Extrajadicat 
the Huſband, and the Marriage was Affdavit read. 
conteſted. An Affidavit of the Man him- 
ſelf taken extrajudicially before a Surrogate 
of Doctors Commons, was allowed as Evi- 
dence of a Confeſſion. 


= Trinity, third of George, B. R. 
Croſier again$} Ogleby. | Goods taken 


in the Inte- 


ROVER by an Adminiſtrator for i 


Rum taken and converted in the In- his | 
| Y 4) teſtate's 


2 f - - 

1 E OS 

. 5 1 
4 b 5 * 


wands } is a 


his Life. 


Goods as a 
Deodand. 


* NW * * * ä N ö 
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| Sel caſe as to Was 
teſtate s Life; upon the Evidence it appeared, 


Converſion in that the Rum was taken in the Inteſtate's 


Life, but not uſed till after his Death ; and 
this being a Point reſerved, the Queſtion 
was, Whether this Evidence of not uſing 


it till the Adminiſtrator's Time would not 


overthrow the Declaration of a Converſion 
in the Inteſtate's Life, 5 

And by the Court : The Time of ute 1 
the Rum lay in the Breaſt of the Defe- 
dant, who ought to have diſcloſed that 
Matter by his Plea ; the taking it in the 
Life of the Inteſtate, "and keeping it till his 
Death, is a Converſion ſufficient to main- 
tain this Declaration ; ſo the Plaintiff had 
* | 


Trinity, the third of Wiles 


Dryer gain Mills and others: 


AN if Prius in Middleſex, before Parker 
Chief Fuſtice. 


On Not guil- , RESPASS for as Materials 0 
= ting Evidence an Houſe ; Not guilty pleaded ; and 


of taking the the Chief Juſtice would not admit the De- 


fendant to give Evidence of taking the 
Goods as a Deodand, becauſe he might 
have juſtified, and then the Plaintiff would 
have had an bd to give an An- 


*. ho 


ſwer to it. 
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| Solels Caſer relating to Exilnce. 31 
The fame Term. 
Selwin again Hore. 


EBT on 5 Ek>. for exerciſing the Biſket Baker 
"3 Trade of a Biſket Baker, not having >=. T0 
R | ferved an Apprenticeſhip ; but it was ruled * 
by Parker Chief Juſtice, That a Biſket 
Baker was not within the Statute, which 

had always been conſtrued ſtrictly, and ex- 

tends only to Common Bakers, The Plain- 

uf was called, h 


Mich. the fourth of George, B. R. 
Jones again} White. 


JN a Trial at Bar in a feigned Iſſue, Inquiſition | 
' where the Queſtion was Devi ſavit 
5 non, to overthrow the Will the Defen- 
dant inſiſted, that the Teſtator was non com- 
pos at the Time of making it, which was 
the 29th, having ſhot himſelf the 3 1ſt, and 
amongſt other Circumſtances the Coroner's 
Inqueſt, which found him Lunatick, was 
ofter'd to be read, but being oppoſed by the 
other Side, the Court delivered their Opi- 
nions. 
Parker, Chief Juſtice : : The Plaintiff in 
this Caſe i is Executrix, and the Inqueſt — 


een 
1 


Sl caſes as: to — J 
1 Advantage, fince the Perſonal Eſtate is 


ſaved by finding Lunacy, and therefore I 


think it may be read againſt her. In my 
Lord Derby's Caſe an Inqueſt po mortem i 
was allowed to be given in Evidence. If | ; ; 
this be read, it will have very little Weight, 
for it only finds him Lunatick eo inſtante, 
the 21ſt, which is no concluſive Evidence 
that he was ſo the 29th. | 

Juſtice Powys agreed. | 

Juſtice Eyre: This is a criminal Matter, 
and ought not to be given in Evidence in a 
Civil Proceeding. A Verdict in an Indi&t- | 
ment of Battery cannot be read in an Ac- 
tion for the ſame Battery. An Inqueſt 
poſt mortem was in the Nature of a Civil 


| eee but this is Criminal, for it 


might induce a Forfeiture of the Goods if 


he had been found felo de ſe. \ 


Mr. Juſtice Pratt : If a Verdict be give 

in Evidence, it muſt be between the _ 
Parties, and therefore an Indictment which 
is at the Suit 'of the King, cannot be read 
in an Action which is at the Suit of the 
Party. The Wife is no Witneſs here, as 
ſhe was before the Coroner ; ſo that this 
would be to read her againſt herſelf, The 
Reaſon why an Inqueſt pt mortem may 
be read is, becauſe of the Quay of it, 

or to prove a II 


The 


* 
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The Court being divided, it was not read ; 
till Mr. Juſtice Pratt deſired it might for 
this Time, being only to inform the Con- 
ſcience of the Chancellor, and that nothing 
might be ſaid to be wanting to clear the 
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The ſame Term. 
Young again Holmes. 
At Nif Prius in Middleſex. 
tp Not guilty in Ejectment the on Deviſe of 


1 1 


Caſe was, That Leſſee for Vears de- 2 
viſes the Term to James Holmes, his Ex- for Life, there 
ecutor for Life, paying fifty Pounds to J. S. m_ be — 
Remainder to the Leſſors of the Plaintiff. .. 22 
The Executor died, and his Executrix en- 
tered upon the Reſidue of the Term, and 
poſſeſſed herſelf of the Leaſe. 

1. It being proved that the Defendant 

had the Leaſe in her Cuſtody, and refuſed 

co produce it; an Attorney who had read 

it was allowed to give Evidence of the Con- 

tents, and the Chief Juſtice ſaid he would 

intend it made againſt the Defendant, it be- 

ing in her Power, if it was otherwiſe, to 
ſhew the contrary, 

2. For the Dre it was inſiſted, and 

agreed to by the CINE Juſtice, That James 


Holmes 


mh > mw 1 


6 


EFF 


— 
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Practice in 


Trover. 


Select Caſes relating to Evidence. 
Holmes took the Term as Executor, and not 
as Legatee, and then the Remainder over 
was not executed, unleſs the Remainder Men 
could prove a ſpecial Aſſent thereto, as to 
a Legacy, which was incumbent on them to + 
do. Upon this they called a Witneſs to 
prove Payment of the fifty Pounds charged 


upon the Term in the Hands of the Ex- 


ecutor ; and this was held a ſufficient Aſſent, 


and the Plaintiff obtained a Verdict. 


The ſame Term, 
Dou glaſs again} Boddington. 
As Guildhall. 


T was ruled by Lord Chief Juſtice Parker, 
in Trover, if the Plaintiff has not bis 


Goods again, the Jury muſt give the Value 


of the Goods, and Damages for detaining. 
But if he has had his Goods, then the de- 


taining only is to be conſidered, and if the 


Defendant will enter into a Rule to deliver 


the Goods, the Jury find the Damages of 


detaining only. 


13382 


Select Caſes relating to Evidence. 35 
The ſame Term. 
Moor ag aint Viell. 
In Middleſex. 


['T was 8 by Parker Chief Juſtice, On a Deviſe 

1 That on a Deviſe of Lands then in the of Lands in 

7 Poſſeſſion of the Deviſor, he that claims — the 

under the Will muſt prove the Lands to mult be 
XZ have been in the Poſſeſſion of the Deviſor Proved. 

at the Time of the Deviſe, becauſe if he 

came to the Poſſeſſion after making the 

Will, thoſe Lands will not paſs by a gene- 

ral Devile of all his Lands; for the Statute 

only enables Men having Lands to deviſe 

them, ſo that if he has them not, he is out 

» of the Statute, and it is not ſufficient to 

prove a Dying ſeiſed; hence the Common 

Form of Pleading is, That the Deviſor was 

ſeiſed, and being ſo ſeiſed made his Will. 


1 The ſame Term. 
Y Fletewode and others agains} Caſton. 
5 e, 5 King Chief { uſtice of C. B. in Mid- 


dleſex. 
N an Action by two Executors, before mes, 


the Jury was ſworn, the Defendant a, 
4. : ple; aded te be pleaded. 


Note to pay £ 
Jointly or ſe- 
verally, 


Scletk Caſes ets to Evidence 


pleaded a Releaſe puis Darrein Continuance 
by one of the Plaintiffs. And it was held 


by the Court to be a Bar to both. F 
Exception was taken, that it ſhould not 


be action ulterius habere ſeu manutenere, 


but ulterius procedere, or ad Caption Jura? 
procedere non Debent. 


But by the Court: That was indeed the 


old way, but this is according to the Mo- | 
dern way. Lutw. 1142. | 


 Hilay, fourth of 9 B. R. 


0 


indir againſt Maliſſy. 


Y the Court: If two Men give a Note 
jointly and ſeverally, and the Action is 


do be declared brought againſt one only, you may declare 


upon. 


generally, that he by his Note promiſed to ; 
pay, without taking Notice of the other, 
and a Note by both will be good Evidence 5 


to ſupport the Declaration: And it is the a 
ſame where there are ſeveral Obligors in a 
Bond, and the Action is againſt one only. 


So likewiſe if the Note had been to pay fifty 
Pounds, or one hundred Pounds, in an Action 
for either, you may declare generally on a 
Note for ſo much, and give the disjunctive WW 
Note in Evidence; for by the Action the | 
| Plaintiff has * his Election. 


The 


au oe relating to Evidence. | 3 7 


The ſame Term. 


Lane e Santeloe. 


_ 
ERS 1»; 4 


Af. 


= 4 / 


ASE for a malicious Proſecution of Where there 
an Indictment for Felony, unde ac- — 
¶ quietat. uit, was brought againſt the Proſe- Jury may 
3 Cutor and the Juſtice who committed; and give ſeparate 
f the Jury gave two hundred Pounds Da- wr 
mages againſt the Proſecutor, and twenty 
Pounds againſt the Juſtice ; and the Chief 
Juſtice directed the Verdict to be taken ac- 


I WJ <ordingly. 
The ſame Term. 
Weltbrooke against Strutville, 


the 
a a S' N Not guilty in Treſpaſs for an Aſ- Wiſe de fade 
ly. fault, the Defendant gave in Evidence may Seng | 
fry IS Marriage with the Plaintiff; to encoun- avainſt Hu. 

ion er which ſhe proved a former Marriage to band. 

na {ene Pejtbrooke, who was alive at the Time 


f her ſecond Marriage. 

It was objected for Defendant, chat the 
Plaintiff ought not to give F elony in Evi- 

dence 


zs Kur Caſes relating to Buids 
dence to ſupport her Action; but this was 
over-ruled, and ſhe had a Verde _ 


Eh The fame Term. 
1 Strutville against? 
| Before Parker Chief Tuftice, ' 


Wife a fade NX 7 HERE a Woman marries a ſecond + 
Cn Huſband, living the firſt, and the 2 
ſcond not privy; as to what ſhe acquires | 

by her Labour during the Cohabitation, the 

Chief Juſtice ſaid he would eſteem her as a 

Servant to the ſecond Huſband, who is in- 

titled to the Benefit of her Labour. 6 


1 8 The ſame Term. a 
a noms: | 


Warrant of RESPASS againſt a Conſtable for 
—— = entering the Plaintiff's Houſe and 
fable. taking his Goods. On Not guilty, the 
| Defendant gave in Evidence a Warrant of 

two Juſtices to levy five Pounds, for that 
the Plaintiff being Surveyor of the High- 1 
: ways, had not done his Duty in ſome Par- b 
ticulars which were mentioned, purſuant to 1 
8 4 V. & M. The Chief Juſtice |} bs 
: at : 


' 


Saler chi relating zo Evidence. 


that the Warrant was a ſufficient Juſtifi- 
cation to the Officer in all Matters within 
the juriſdiction of the Juſtices, and there- 
fore he would not put the Defendant to any 
further Proof. Then the Plaintiff inſiſted, 
that the Surplus after Sale not being return- 

ed, the Defendant, as to this, was a Treſ- 


| alk from the Beginning. But by Lord 


Chief Juſtice Parker : By the Sale the whole 
Property was deveſted, and therefore if the 
Surplus be not returned, you may bring an 
Action for the Money; but Trover or Treſ- 
= paſs will not lie. The Plaintiff was called. 


A - 1 
Ne Hilary, fourth of George. 


Anonymus. 


4 | Before Lord Chief Fuſtice King, in Middleſex, 


| 00 Note not to 
ot | ran thus, I promiſe to pay to A. B. ed by 
nd eight Pounds, ſo much being to be due ſubſequent 


7 day next, who is indebted in that Sum 
F< to . B. Upon the Trial it appeared 
the Landlady died before Lady- day, where- 
ar- a] the Reverſioner - became intitled to the 
Rent, and therefore it was inſiſted for the 
„ Daſcadant. << That the Note was only con- 
3 k ditional, for it could not be ſuppoſed he 

Vor. II. Z „ intended 


—— 


35 


ASE upon a Promiſſoty Note which Promiſſory 


flom me to d. D. my Landlady at Lady- Accident. 


40 


What Corpo- 
rations Books 
are Evidence. 


* 


Select Caſes relating to Evidence. 


« intended to oblige himſelf to pay the 


«© Rent twice.” But the Chief Juſtice | 


held, That as to the Plaintiff, the Death of "= 


C. D. ſignified nothing, for the Note was 
due on Demand, and the mentioning upon 


what Account the Money would be due, | 5 
for which the Defendant obliged himſelf, . 


can only be taken as an Intention to ſhew 
y 


he had anſwered the Rent to her if ſhe 7 
ſhould come upon him for it when it be- 


came due. The Plaintiff recovered. 


Eaſter, fourth of George. 
The King againſ# Motherlell. 


N a Motion for a new Trial on Ac- 
count of ſome Evidence over- ruled, 


the Fact appeared to be this: On the Trial 3 


of an Information, in Nature of a 2wo 3 


Warranto, the Proſecutor produced in Evi- 


dence a Book which appeared to be only 
Minutes of ſome corporate Acts done ten 
Years ago, all written by the Proſecutor's 
own Clerk, who was no Officer of the Cor- 
poration ; and this being oppoſed by the 


other Side as having been never kept amongſt | 


or eſteemed as one of the Corporation Books, 
in which the Entries were always made by 3 
the Town Clerk, gave a Suſpicion that 
this Book was not genuine, and — 

I the 


* 


Select Caſes relating to Buidente. 41 


the judge, before he admitted it to be read, 


required an Account where it had been 
kept for thoſe ten Years, and whether any 
of the Corporators had ever ſeen it before, 
which the Proſecutor not being able to 
clear up, he rejected it. 

And by the Court: Corporation Books 
are generally allowed to be given in Ev 
dence when they have been publickly kept 
as ſuch, and the Entries made by the pro- 
per Officer ; not but that Entries made by 
other Perſons may be good, if the Town 
Clerk be Sick or refuſes to attend; but 
then that muſt be made appear : Whoever 
produces a Book muſt eſtzbliſh it before he 
delivers it in. We often make People, when 
they produce Deeds, give an Account where 
they have been kept, and how they came 
by them. Therefore we are of Opinion 
that this Evidence thus offered was well 
over-ruled, and conſequently there muſt be 
no new Trial. | 


The lame Term. 


Froſt againſt Woolveſton, in C. B. Tafan De 


clares the 


N Motion for a new Trial the Caſe Ules of a 
ine to ba 


was, That an Infant covenanted to feed ae 
levy a Fine by ſuch a Time to ſuch Uſes, fall Age, 
before the Time he comes of Age, then he may then 


declare new 
"0 2 the Uſes. | 


ty 


48 | Select Caſes relating to Boidence, 


the Fine is levied, and by another Deed 
made at full Age, he declares it to be to 
other Uſes. The Court held the laſt Deed 
ſhould be that which ſhould lead the Uſes. 


Lloyd againſt Lee. 
At Guildhall, before Lord Chief Juſtice Pratt. 


. Married Woman gives a promiſſory 

. Note as a Feme Sole, and after her 

Cauſe of Ac. Huſband's Death, in Confideration of For- 

tion before. bearance promiſed to pay it; and now in an 
Action againſt her it was infiſted, that though 
upon Account of her Coverture, when the 
Note was given, it was voidable for that 
Reaſon, yet by her ſubſequent Promiſe 
when ſhe was of Ability to make a Promile, 
ſhe had made herſelf liable; and the For- 
bearance was a new Conſideration, But the 
Chief Juſtice held the contrary, and that 
the Note was not barely voidable, but abſo- 
lutely void; and Forbearance, where origi- 
nally 1 is no Cauſe of Action, is no.; 
Conſideration to raiſe an Aſumpſit; but he 
ſaid it might be otherwiſe where the Con- 
tract was but voidable. 
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Select Caſes relating to Evidence. 43 


Fd 


againſt Chambers. 


* = 

N Trover it appeared the Goods were Tender to 
awned for ten Pounds. And by Pratt _— _ 

Chief Juſtice, if the ten Pounds and Intereſt Converſion in 

be tendered, Trover lies. But a Demand the Matter. 

upon the Servant will not be ſufficient to 

ſubject the Maſter to a Jort. A Queſtion 

aroſe about the Manner of the Tender, for 

Part of the Goods: were pawned by the 

Plaintiff himſelf as his own, and the other 

Part by his Inteſtate : He tendered the whole 


Money that both were pawned for, and 
brought the Action only for the Inteſtate's 


7 Goa And it was held by Lord Chief 
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Juſtice Prat, That he ſhould have diſtin- 
guiſhed, for we cannot examine in this 
Action how much the other were pawn'd 
for. The Plaintiff was called. 


Easter, Ch of 4 


Anonymus. 
In Middleſex, before Pratt Chief Juſtice. 


HE Queſtion in Ejectment being Par- Survey where 
cel or not Parcel, a Survey was Evidence, 

offered in Evidence on the Plaintiff's Side, 

4 3 which 


* 


No Parol E- 
vidence of 

Appointment 
of Overſeers. 


Select Caſes relating to Evidence. 


which was taken by one under whom the 


Leſſor claimed, and in which the Lands in 
Queſtion were included ; but this being an 
Act to which the Defendants were not pri- 
vy, and it being dangerous in encouraging 
People to take more than their own into a 


Survey, the Chief Juſtice — it. 


Trinity, fou rth of George. 


The King againſt Arnold. 


Ndictment againſt Defendants, for that 

they being Church-wardens, and 'two 
+ "58M Overſeers duly appointed, did refuſe 
to join with the Overſeers in making a 
Paor's Rate ; and the Chief Juſtice held the 


Proſecutor to-ſhew an Appointment of the 


Overſeers under the Hands and Seals of 
two Juſtices, as the Statute requires, and he 


rejected Parol Evidence, becauſe he ſaid it 
muſt be produced that he might judge whe- 


ther it was a ſufficient Appointment, He 
quoted Millougſby againſt Dixey in C. B. 


where a Will entered in the Books of the 


Spiritual Court to be delivered out to the 
Executor, was refuſed to be given Evidence 


of till Application to and Refuſal of the bo 
Executor was proved; and the fame in Sir 


De. 


Edward Seymore's Caſe as to a Deed. 
fendants acquitted, 


The 


oe 2 


Sth Caſes relating to Evidence. 45 


N an Iflue out of Chancery one of the 8 
Witneſſes, after his Depoſitions taken, 

became intereſted, and confeſſing it now after Witneſs 

upon a voire dire, he was rejected. Then i * 

4 it was defired to read his Depoſitions as if 

4 | he was dead, and a Caſe was urged where 

in Chancery a Witneſs was made Executor, 


R 
n The ſame Term. 

1 A 
- Baker againſt Lord Fairfax. 
; 4 


it and revived the Suit, and was read at the 
bearing. But the Chicf Juſtice remembered 

e the Caſe in Salk. 286, which was the Re- 

a ſolution of two Courts on a Trial at Bar, 
and ſo he refuſed to hear the Depoſitions. 

2 3 I 

a 1 Mich. fifth of George. 

& Ramſden againſt Ambroſe. 

e At Guildball, before Pratt Chief Fuſtice. 

. 

e HE Huſband and Wife lived ſeparate, Where Hul 
e | ſhe boarded in the Plaintiff's Houſe, band and 


who declares againſt the Huſband as for r 


Meat and Drink found and provided for not declare as 
the Huſband. On the Evidence it appeared i | 
to be for the Wife; and the Chief Juſtice vided PRs. : 
held it did not ſupport the Declaration ; for 


Z ö though 


Select Caſ⸗ es relating to Evidenes. 
though the Huſband is chargeable upon 
his implied Contract for what Neceſſaries 
are adminiſtred to the Wife, and therefore 
if Goods are delivered to her, the Vendor 
may declare generally for Goods ſold and 
delivered; yet in this Caſe the Plaintiff fails 
in bis Deſcription of the Subject Matter of 
that Contract; ſo that We he now de- 
clares generally, a Recovery in this Action 
could not be pleaded in Bar to a ſpecial Ac- 
tion for Meat and Drink found and pro- 
vided for the Wiſe, 

In Trinity Term the 12th of King George, 
the like Determination was made by Lord | 
Chief Juſtice Eyre in the Common Pleas, 
between Hadley and Collins. 


The ſame Term. 


— 


Amies againſt Stevens. 
Carrier not HE Plaintiff puts Goods on Board 


,; & the Defendant's Hoy, who was a 

Tempeſt. Common Carrier; coming through Bridge, 
by a ſudden Guſt of Wind the Hoy was 
drove againſt the Bridge and ſunk, and the 
Goods were ſpoiled. The Plaintiff inſiſted 
that the Defendant ſhould be liable, it be- 
ing his Careleſſneſs in going through Bridge 
at ſuch a Time, and offered ſome Evidence, 
that if the Hoy had been in better Order it 


would 
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| Seleft Caſes relating to Evidence. 
would not have ſunk with the Stroke it re- 


'S IT ceived, and from thence inferred the De- 
ce MF fendant to be anſwerable for all Accidents, 
r XX which might have been prevented if the 
d MX Goods had been put into a better Hoy. But 


the Chief Juſtice held the Defendant not 
liable, the Damage being occafioned by the 
Act of God, which no Care of the Defen- 
dant could either foreſee or prevent; and 
though the Defendant ought not to have 
= ventured to ſhoot the Bridge, if the general 
Bent of the Weather had been tempeſtuous ; 
yet this being a ſudden Guſt of Wind had 
intirely differ'd the Caſe: And no Carrier 
7 (be faid) was obliged to have a new Car- 
riage for every Journey; it is ſufficient if 
che provides one which, without any extra- 
Fend Accident, (tuch as this was) will 
. perform the Journey. 


The ſame Term. 
Buſhel againſt Miller. 
PON the Cuſtom-houſe Key there 


+ 
AS 12 


put in ſmall Parcels of Goods, if the Ship 
is not ready to receive them when they are 
brought upon the Key: The Porters who 
have a Right in this Hut have each parti- 
& cular Boxes or Cupboards, and as ſuch the 
I Defen- 


47 


That which 
makes a Man 


is an Hut where particular Porters , Treſpaſſer 


may not 
amount to 2 
Converſion. 


48 


Shes Cafes 3 to Bui Law | 
| Defendant had one. The Plaintiff being F 


one of the Porters, puts in Goods belong- 
ing to A. and lays them ſo that the Defen- 
dant could not get to his Cheſt without re- 
moving them ; he accordingly does remove 


them about a Yard from the Place where 1 
they lay towards the Door, and without 


returning them into their Place goes away, 
and the Goods are loſt. The Plaintiff ſa- 


tisfies A. of the Value of the Goods, and 
brings Trover againſt the Defendant; and 


upon the Trial two Points were ruled by 
the Chief Juſtice. = 

Firſt, That the Plaintiff wing: mods da- 
tisfaction to A. for the Goods, had thereby 
acquired a ſufficient Property in them to 
maintain Trover. 

Secondly, That here was no Converſion 


in the Defendant. The Plaintiff, by laying 
the Goods where they obſtructed the De- | 
tendant from going to his Cheſt, was in | 
that Reſpect a Wrong-doer ; the Defendant 


had a Right to remove the Goods, ſo that 
thus far he was in no Fault; then as to 


the not returning the Goods to the Place 2 


where he found them, if this was in Action 


vf Treſpaſs, he faid there might be ſome E | 
Doubt, but he was clear it would not 


amount to a Converſion. 


The 


a 


And Parker, Chief Juſtice, on ſolemn De- 


Select caſes relating 10 Evidence. 


The ſame Term. 


= Fotheringham againſ# Greenwood. 


A HAVING Money of the Plaintiff's in He that ap 

= <£+ his Hands loſes it at Play: The Plain- E 
tiff brings an Action after the three Months though fric- 
upon the Statute g Anne, c. 14. and pro- jure he wat 
= duces A. as a Witneſs, Upon a voire dire 


he confeſſed, that if the Plaintiff recovered 


he did not ſuppoſe he would come upon 
him for the Money; but if he failed, then 
= he expected the Money imbeziled would 


be deducted out of his Fortune in the Plain- 


| tiff's Hands, 


And it was held by Lord Chief Juſtice 


: | Pratt, Though, /ir:&o jure, the Recovery 
= againſt the Defendant will not fink the 
= Plaintiff's Demand againſt A. yet his Ap- 


prehenſion that the Plaintiff will not trouble 
him for it is a Biaſs upon him; for if a 


not, 15 no 


Witneſs. 


Witneſs thinks himſelf intereſted ' in the 


ucſtion, though in Strictneſs of Law he is 
not, yet he ought not to be ſworn. And 


2X Serjcant Darna/ mentioned the Caſe of Mr. 
= Chapman of Bucks, who owned himſelf to 


be under an honourary, though not under 
a binding, Engagement to pay the Coſts. 


bate 
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= Select Caſes relating to Evidence. 
bate rejected him; and ſo it was done in 
this Cafe: SE 
Hilary, the fifth of George. 
The King againſt Cope and others. 
In Midaleſex, before Pratt Chief Fuſtice. HA 


What is Evi- HE Huſband, Wife and Servants were B 
dence of a indicted for a Conſpiracy to ruin the n- 


Conſpiracy. Trade of the Proſecutor, who was the King's vi 
Cardmaker : The Evidence againſt them Wt! 
was that they had at ſeveral Times given A 
Money to the Proſecutor's Apprentices to 
put Greaſe into the Paſte, which had ſpoiled 
the Cards, but there was no Account given 
that ever more than one at a Time was pre- A 
ſent, though it was proved they had all 
given Moncy in their Turns. It was ob- 
jected, that this could not be a Conſpiracy, 
for two Men might do the ſame Thing 
without having any previous Communica- 

tion with one another. But the Chief Ju- 
ſtice ruled, that the Defendants being all of 
a Family, and concerned in making of 
Cards, it would amount to Evidence of a 
Conſpiracy, and directed the Jury accord- 


Titch- 


Select Caſes relating to Evidence. 51 


Titchburne againſt White. 
At Guildhall, before King Chief Juſtice, 


HO held, that if a Box is deli- What Accep- 


tance makes 
vered generally to a Carrier, and he , Carrier li- 


accepts it, he is anſwerable, though the Par- able. 
ty did not tell him there is Money in it. 


But if the Carrier aſks, and the other ſays 


no; or if he accepts it conditionally, pro- 
vided there is no Money in it, in either of 
theſe Caſes the Carrier would not be liable. 


Allen 93. 


Fuller againſt Nn | 
At Surry Aſizes, before Pratt Chief Juice. 


\N Non af. infra ſex Annos to Caſe upon Conditional 


a promiſſory Note; the Evidence for Tn 


the Plaintiff was, that he ſhewed the Note tute of Limi- 
to the at within fix Years, who de- ns. 


nied his Hand, ſaying, © Prove it to be 
* my Hand, and Iwill pay you.” And upon 
he Authority of Salt. 29. the Chief Juſtice 


4 held it prevented the Operation of the 
WStatute, as much as an cx preſs Promiſe; and 


he ſaid the Reaton why the Statute muſt be 
pleaded is, becauſe it only operates as a Re- 
leaſe at the Election of the Party. 


The : 
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. i Sele Caſes relating to Evidence. 
The ſame Term. 


Sleigh againſt Aynſham, 


= -|-- _ * H E Juſtices, reciting that the Plaintiff 
Jai Warrant had been rated towards Relief of the 
lay unneceſ- ce, and had neglected to pay it, iſſue 
ary Terms their Warrant to the Officer impowering 


'2 
= * him, upon Demand and Refuſal, to levy by 


not to be re. Diſtreſs and Sale. 

— And it was ſaid by Lord Chief Juſtice 
Pratt, Though the 43d of Elia. does not 
require a Demand * iſſuing the Warrant; 
yet inasmuch as the Juſtices have tied up 
the Officer to the Execution of the Warrant 

= 0 particular Manner, he muſt ſhew he 
has purſued it, and made a Demand after 
Receipt of the Warrant ; ; upon which was 
mentioned the Caſe of Boſely and Sherman 
in the Common Pleas, in the firſt Year of 
King George the firſt, which the Chief Ju- 
ſtice diſtinguiſhed from this, becauſe he ſaid 
the Demand here was in the Nature of a 
Condition precedent ; however he ſaid that 
Caſe was ſo near this, that he would leave 
it to the Jury, and they found for the De- 
tendant the Officer. 
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leck Caſes relating to Evidence. 53 
The ſame Term. 
Pitton againſt Walter. 


T was ſaid by Lord Chief Juſtice Pratt, Pofea, whete 
that the bare Producing the Poſtea is no Evidence. 
Evidence of the Verdict without ſhewing a 2 7 


Copy of the final Judgment; becauſe it 


may happen the Judgment was arreſted, or 358 
a new Trial granted ; but it is good Evi- 

dence that a Trial was had between the ſame 

Parties, ſo as to introduce an Account of 

what a Witneſs ſwore at that Trial, who 


is ſince dead. 

The Queſtion being whether the Leſſor Heraldz 
of the Plaintiff was Heir at Law to hin — 
that died ſeiſed; to prove the Pedigree, the Pedigree. 
Chief Juſtice admitted a Viſitation in 1623, 
made by the Heralds, entered in their Books 
and kept in their Office to be read in Evi- 
dence. He alto admitted the Minute Book 
of a former Viſitation, figned by the Heads 
of the ſeveral Families, which was found in 
the Library of my Lord Oxford, who be- 
ing a curious Man he ſaid would not have 
admitted it into his Study, if it were not 


authentick. 
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Eaſter, fifth of r. 


Atkins againſt Berwick. 


a —__ PON Trial at Ny Prius in London 


of B. is not a Caſe was made, That the Deten- 


r dant 7th of April ſent Goods, to A. who 


| 123 was a in May following finding himſelf - in bad 


Conſideration. Circumſtances redelivered the Goods to a 
Friend of the Defendant, and ſent him 
Notice ; but before he could ſignify his A- 
greement to take back the Goods, A. be- 
came Bankrupt ; and now in an Action by 
the Aſſignee of the Commiſſion, the Que- 
ſtion was, Whether the Delivery to the 
Friend, for the Defendant's Uſe, was coun- 
termandable or abſolute; and the whole 
Court were of Opinion that there being a 
precedent Conſideration - (vg. the Debt) A. 
could not countermand, and the Property 
reveſted in the Defendant till Diſagreement, 
and the Contract did not ſtand open till A- 
greement. Judgment for the Defendant, 


' Selebt Caſes relating to Evidence. 55 


by Eater, the fifth of George. 
Burroughs againſt Caffeild. 


At N. 7 Prius in Middleſex, before Pratt 
1 Chief Fuſtice. 


FE ME ſole retained an Attorney and Attorney re- 


then marries: The Attorney continues tained by a 
Feme Sole be- 


to carry on the Suit. And the Chief Ju- re ber Mar. 
ſtice ruled that he ſhould be paid, unleſs riage, to be 


| they could ſhew Notice of the Marriage, 18 


or a Countermand. The Plaintiff had a 
Verdict. 


The ſame Term. 
Hudſon and Wife againſt Aſh. 


HE Plaintiff's Wife was taken up by Conſtable, 

Warrant of a Juſtice of Peace, for — 
aſſaulting the Overſeec of the Pariſh, and 
contributing to the Eſcape of a Woman 


delivered of a Baſtard Child: When ſhe 


came before the Juſtice ſhe could not find 


Bail, but at her Requeſt he gave Leave for 
her to lie that Night at the Conſtable's 
Houſe, in order to get Bail againſt the 
Morning : Then one on her behalf demand- 
ed a Copy of the Commitment, which not 
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being delivered, an Action was brought upon 
the Habeas. Corpus AO >. 


And it was ruled by Lord Chief Juſtice 
Pratt, that the Queſtions are two, Whe- 
ther the Defendant be an Officer, and whe- 


ther the Plaintiff's Wife was detained by 


Virtue of any Warraht within the Mean- 
ing of the Statute, As to the Defendant 


there is no Doubt, but a Conſtable i is with- 
in the Act; but 1 do not think this Action 


is well brought, for the Woman was not 
in his Cuſtody by Virtue of any Warrant; 
what Warrant there was, was only to bring 


ber before the Juſtice, and that was fully 
executed by ſo doing, and the Time ſhe 
ſtaid at the Conſtable's after that, was not 


by Virtue of any Warrant or Commitment, 
but at her own Conſent to remain under a 
voluntary Cuſtody. Neither is this a Caſe 
within the Miſchief of the Statute, which 
was indefinite Commitments. The Plain- 
tiff was called, then the Defendant moved 
for treble Coſts, being a Conſtable. But 
the Chief Juſtice would not certify, be- 
cauſe this Cuſtody was not in Execution 
of his Office, 
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it appeared the Felons had been convicted meanour in 
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I)!he ſame Term. 
Turner againſt Triſpy. 


At Guildhall. 


IT was held by Lord Chief Juſtice Pratt, What are Ne- 
that Neceſſaries for an Infant's Wife are nee 1 
Neceſſaries for him; but if provided only deere 
in Order for the Marriage, he is not charge- 


able, though ſhe uſes them after. 
The ſame Term. I 
The King againſ# Wild. - 
1 for a Miſdemeanour in re- A Perſon ean- | 


ceiving ſtolen Goods knowing them to bot he, proſe. ,,Z 
| | ; p cuted for a ö 
be ſtolen, Upon the Proſecutor's Evidence Mie. 4 


; wing ſto- ; 
and executed; whereupon it was objected hog Code F: . 3 
that this Indictment would not lie, being Felon is to be 


only given by 5 Anne, c. 31. in Caſe where foungh 


the Felon cannot be apprehended ; for it 
begins, Provided that if, &c. which is, only 
a Juriſdiction given under thoſe particular 
Circumſtances ; and of that Opinion was RY 
the Chief Juſtice ; and the Defendant was 4 
acquitted, ET 


A a 2 Trinity, 
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Select Caſes relating to Evidence. 


Trinity, fifth of George, B. R. 
Marſham againſt Dutrey. 


Average when N an Action by a Maſter of a Ship 

| it ſhall be. I againſt a Freighter for Contribution; 

on Motion in Arreſt of Judgment it was 
held, That if in a Tempeſt the Sails of a 
Ship are cut down and caſt oyerboard for 
its Preſervation, in that Caſe there ſhall be 
Average, but not for any accidental Loſſes 
in Sailing, or for Goods rotting in the Ship 
for want of due Care; and for this the Laws 
of Oleron were cited. 


The fame Term. 
The King againſt Gill and another. 


Tot crimi: F Ndictment for throwing down Skins into 
nally anſwer- 

Able for a a Yard, which was a publick way, 
caſual Da- whereby the Proſecutor's Eye was beat out: 
—_ On the Evidence it appeared the Wind 
took the Skin and blew it out of the way, 

and ſo the Damage happened. The Chief 

Juſtice remembered the Caſe of the Hoy, 

wherein it was held, that the Carrier was 

not anſwerable for Goods loſt by Tempeſt, 

and that in Hob. 134, where in exerciſing 

one Soldier wounded another, and a Caſe 

in 
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in the Year Book, where a Man lopped a 
Tree, and the Bough was blown at a Di- 


ſtance and killed a Man; and in the prin- 
cipal Caſe the Defendants were acquitted. 


The ſame Term. 
Campqden again} Turner. 
i Midale eſex, before King Chief Juſtice of 


Common Pleas. 


CTION for Money had and received Legacy, . 
to the Plaintiff's Uſe, was held to lie A in 
againſt an Executor for a Legacy, which he - 
had owned lay ready for the Plaintiff when- 

ever he would call tor it. 


Mich. {1xth & George. 
Leighton againſt Leighton, B. R. 


R. Solicitor General moved, That the ogicer _ 


Keeper of the Records and Fines in amined as to 
Condition, not 


the County of Monmouth, might attend the $0. af 
Trial at Bar, with ſome of the original Records. 
Records to anſwer an Objection that had 
been made upon a former Trial; That all 
the Records, were worn out and obliterated 
But by the Court : We never do it; 
may have a Rule for Copies, and hgh 
A a 3 the 
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60 Clef Caſes relating to Evidence. 
= the Officer cannot be examined as to the 
= | Matter of a Record, yet he may give Evi- 
—_ dence of the Condition of them in general, 
„ without producing them, and that will an- 
ſwer the Purpoſe as well. 


Hilary, ſixth of George. | 

i | Arnold again Johnſon. 

| a | In Mi AAleſex, before Pratt Chief Juſtice. 
Thintiff can- HE Cauſe was called, and the Jury 


1 85 ſworn; but no Counſel, Attornies, 
fendant ap- Parties or Witneſſes of either Side appeared. 

pears. | Serjeant Whitaker being aſked his Opi- 
| nion ſaid, The Plaintiff ought to be called, 

for the Jury being charged, the Cauſe muſt 

be carried on to ſome Determination. But 

the Chief Juſtice ſaid no body had a Right 

to demand the Plaintiff but the Defendant, 

and therefore the Defendant not demanding 

him, he could not order him to be called, 

but the only way was to diſcharge the Jury. 

And Mr. Kettleby remembered a Caſe where 

Lord Parker did ſo u pon the like Acci- 


dent. 


Eater, 


- Solelt Caſes relating 10 Evidence, 81 


Baſter, the ſixth of George. 
- again} Leighton. 


TPON a Trial at Bar the Defendant Voidable AQ; 
made Title under an old Intail, and . 
amongſt other Things offered an In guiſe 

tion 60 Mortem in a5 H. 8. e 

was found, That the deceaſed Tenant was 

ſciſed in Fee; and upon Trayerſe of this 

it went down to be tried, and found to be 

only a Seiſin in Tail; upon which Judg- 

ment was given, and an Amoveas manum iſ- 

ſued. This was objected to by the Coun- 

ſel' for the Plaintiff, becauſe it was taken 


d, and tried in Salop, whereas the Lands lay x. B. The 
it in ales, and this being before the 27th of fame Excep- 
ne H. 8. which united Walzs to England, was at og _ 
at all Coram non judice and a Miſtrial; but other Trial 
t, the Court ordered it to be read, ſaying it in the Exche- 
8 was not void, but voidable, and cited Mur- — 

d, rey and Vi iſe, where on a Trial at Bar De- 

V. poſitions irregularly taken were allowed to 

be read. 
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Trinity, the ſixth of George. 
Walker againit Sir Rowland Gwyn. 
At Guildhall, before Pratt Chief Fuſtice. 


EBT on a Bond dated in 1689; on 
Non eſt Factum the Plaintiff proved 
the Obligor's Hand, and the Hand of one 


What Evi- 


being to be 


cient to intitle 
the Plaintiff the other Witneſs, gave an Account, That 


to or they had inquired after him, and could not 
| find him, but were informed that ſuch a 


Hand. 


Perſon did many Years ago lodge near, and 
was much in the Company of the Defen- 
dant; but the People who remembered that, 


had not heard any thing of him a great 


while. And upon this Evidence the Chief 
\ Juſtice directed the Jury to find for the 
- Plaintiff, unleſs the Defendant could ſhew 
the Witneſs to be alive. 


Mich. ſeventh of George. 


The King again} Gwyn, Mayor of 
Chriſt-Church. 


of the Witneſſes who was dead; and as to 


tang Copies | N a Trial at Bar the Queſtion was, 
Pay may 4 Whether 4. B. at the Time he did a 


a given in Evi- corporate Act was an out Burgeſs or not? 
ence. 
1 


o | And 
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And to prove he was, the Defendant, who 


had a Rule for Copies of all the Books and 


Records of the ſaid Borough, produced a 


| Copy of a Letter fifty Years old, and found 
in one of the Corporation Cheſts, wherein 
A. B. is mentioned to be of another Place. - 


But the Court refuſed to hear it read, becauſe 
not a corporate Act within the Rule; ſo 
that a Copy is not Evidence, but the Ori- 
ginal ought to be produced. 


Farmer a ainſt Stanton. 
At Guilaball, before Pratt Chief Juſtice. 


dant's Caſe was, that he was a young Man 


63 


N an Action on a ſtated Account it was No Preſump- 
proved by ohe Witneſs: The Defen- tion of a dif- 


ferent Con- 
tract after a 


who boarded with the Plaintiff, and that ſtated Ac- 


his Father had paid for two Years Board, unt. 


and therefore ſhould be preſumed to be * 
able for the reſt, unleſs the Plaintiff could 
prove a new Contract by the Son. The 
Chief Juſtice ſaid he would have preſumed 
that he continued there on the old Con- 
tract between the Plaintiff and the Father, 
if there had not been a ſtated Account ; but 
there being that in the Caſe, he coals not 
but preſume a new Contract; and ſo the 
Plaintiff recovered. 


Poultney 
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64 Fuelct Caſes relating to Buidonct. 


Poultney againſt Holmes. 
I. Middleſex, before Pratt Chi ef Fuſtice. 


HE Defendant having a Term for 
—_— "oa; | Years, whereof one Year and three 
Sgnment. Quarters was to come, agrees with the Plain- 
tiff that he ſhould have the Premiſſes for 
the Remainder of the Term, paying to the 
Defendant the ſame Rent as was reſerved 
upon the original Leaſe. The Plaintiff took 
Poſſeſſion, and now brings Treſpaſs againſt 

the Defendant for a Re- entry. 

It was objected, that this amounted to un 
Afignment of the Leaſe, and was there- 
fore yoid by the Statute of Frauds, not be- 
ing in Writing; to which the Plaintiff an- 

ſwered, That it muſt be taken as a Leaſe, 
and not as. an Aſſignment, becauſe the Re- 
ſervation was to the Leflee, and not to the 
original Leſſor; and the Leſſee might main- 
tain Debt for Rent upon it, though he could 
not diſtrain for want of a Reverfion. And 
of this Opinion was the Chief Juſtice, and 
os Plaintiff obtained a Verdict. 


The ſame Term. 
The King against Pattle. 


What an Un- 


wg: within HE Defendant being Owner of ſeve- | 
the Statute of ral Houſes in St. Catherine's, let the 
Blix. 5 I Rooms 


See Caſes ds 50 Evidence. 65 


Rooms out to ſeveral Families, and for this 
was indicted upon the Statute about Inmates. 
But the Chief juſtice ruled it not a Caſe 
within the Statute, for the Houſe was not 


Ir a Cottage, and all the new Buildings about 
ee Town would be liable, to the ſame Proſe- 
1 cution ; there not being four Acres laid toan 

or of them; and he held further, that the Pro- 
ie viſo in the Statute for Market- Towns would 
ed take in this Caſe; for in this Reſpect, as far 
k as the Houſes are contiguous, Wapping is 


ſt Part of the Town. In the King againſt 

Crockford in Trinity Term following, the 
IN Chief Juſtice ruled the ſame in Relation to 
e- the Houſes about Enſield. 
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4 Ihe ſame Term. | 
"_ . Campion againſ# Nicholas. 1 
; 1 
n- HE Cargo of the Ship was loſt by The Admi- 8 
Id the Capture of a Swediſh Privateer ralty Law for 

Wages may 


1d who carried her into Gottenburgh : The pe fonerſeded 
ad Maſter ſtaid there three Months to refit the by ſpecial A- 
Ship and take in new Lading ; and to prevent Semen. 
the Seamen from going away, he agreed to 
pay them ſo much per Month whilſt they 
ſtaid there; and in an Action for this the 
Maſter would have diſcharged himſelf on 
e- MF the Rule, that Freight is the Mother of 
he Wages, and that none are ever paid whilſt 
ms | 6 
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66 Leck Cafes relating to E vidence. 
the Ship is lading and unlading ; which 
the Chief Juſtice agreed to be the general 


Doctrine; but however he held it not ſuf- 
ficient to controul a ſpecial Agreement, as 


there was in this Caſe, and where too there 


was ſo long a ſtay at Gattenburgh. 


Teſhmaker again8t Hundred of Ed- 
monton. 


In Middleſex, before King Chief  uſtice. 


Hundred is 1 i 1 
| yn SO HE Plaintiff lived a Mile from the 


bery going to Church, and going thither with his 

Church ona Lady in his Coach, upon a Sunday, was 

Sunday. robbed, and brought his Action againſt the 

| | Hundred, and recovered, the Statute extend- 

ing only to the Caſe of Travelling. But 

the Chief Juſtice ſaid, If they had been 

going to make a Viſit it might have been 
otherwiſe. 


Dutch againſt Warren. 
At Guildhall, before King Chief Fuſtice. 


E . ASE for Money had and received to 
and received / the Plaintiff's Uſe: The Caſe was, 


to Plaintiffs The Plaintiff paid Money on a Promiſe to 


lies ft 
_ paid transfer Stock at a future Day ; which not 


on a Promiſe being done, the Plaintiff brought this Action. 


to rransfer. At the Trial the Doubt was, Whether the 


Stock at a 


future Day. : Plaintiff 
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Select Caſes relative z0 Evidence. 67 


Plaintiff had brought a proper Action, be- 
cauſe at the Time the Money was paid, the 


Plaintiff never intended to have it again, 
and the Promiſe to transfer the Stock was 
a ſufficient Conſideration for his parting 
with the Money. The Chief Juſtice directed 
the Court ſhould be moved, and they were 
all of Opinion that the Action was well 
brought, not for the whole Money paid, 
but the Damages in not transferring the 
Stock at that Time, which was a Loſs to 


the Plaintiff, and an Advantage to the De- 


fendant, who was Receiver of the Difference 


Money to the Plaintiff's Uſe. 


The ſame Term. 
Hawkins againſt Perkins. 
Before Pratt Chief Juſtice. 


AS E upon a Note: The Plaintiff cal- Where Bail 
led one of the Defendant's Bail to te 3 to 
prove the Hand; and whether he was on 0 
bound to give Evidence was the Queſtion. 
The Chief Juſtice ſaid, If he was a ſubſcri- 
bing Witneſs, he would oblige him, but 
otherwiſe he would leave him to his Liberty. 


The 
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68 


What is Mo- 
ney received 
to another's 
Uſe. 


Special Pro- 
miſe of Mar- 
riage, no E- 
vidence on 
Declaration of 
a general one. 


Select Caſes relating to Evidence, 


The ſame Term. 
Anonymus. | 
Before King Chief Fuſtice. 


MAN paid Money on a Contract for 
the old Stock oh, a Company, and the 
Party gave him ſo many Shares in the ad- 
ditional Stock; upon this the other bri 
his Action for the Money as ſo much had 
and received to his Uſe; and the Chief Ju- 
ſtice held it well laid; becauſe the Thing 
contracted for was not delivered: He ſaid I E 
it would have been otherwiſe if the Thing 
contracted for had been delivered, though 
to a leſs Value. | 


Thomas again} Mathews, 
2 Middleſex, before Pratt Chi ef Juſtice. 


HE Plaintiff declares that in Conſi- 
deration he promiſed to marry the 
Defendant, ſhe promiſed to marry him : 
On the Evidence it appeared the Contract 
was in this Manner ; The Defendant was a 
Tradeſman's Widow, and agreed to marry 
the Plaintiff as ſoon as her Widow's Vear 


was up, provided he would carry on her Uſ 


former Huſband's Trade; and this being a bee 
ſpecial 


Seleft Caſes relating to Evidence. 69 
ſpecial Promiſe, and ' the Declaration only 
on a general one, the Flaintiff was nonſuit. 


The ſame Term. 
Harrack again Low field. 
N Aſſault the Chief Juſtice held, That Alhäult, what, 
the Defendant's coming up to the Plain- 
tiff and holding his Fiſt at him was no Aſ- 


ſault, but that ſtriking at him, * he 
miſled him, would be one. 


Hilary, the ſeventh of George, B. R. 
Shepherd again? Shorthoſe. 


T was held by the Court, that if the Probat Exemplifica- 
of a Will be loſt, the Spiritual Court ne- tion of Probat, 


ver grants a new Probat, but only exem- © 
plify the frſt ; and theſe Exemplifications 
have been always allowed in Evidence. 


Hawkins again} Perkins. 
At Guildhall, before Prat Chief Juice. 


N the Debate of this Caſe, which was for Money re- 


ceived to 
Money had and received to the Plaintiff's Plaintig's 


Uſe, Mr. F. agzakerly cited this Caſe to have Uſe, what. 2 


been ruled by Chief Juſtice King; A. pays 
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70 Select Caſes relating to Evidence. 

| to B. one hundred Pounds for a Bill of Ex- 
change on Sir Jeſeph Hodges, who broke 

80 before it could be tendered; and he was al- 
lowed to recover back the Money from B. 
in an Action for Money received to his Uſe, 


though there was a plain Remedy by Ac- 
tion upon the Proteſt of the Bill. 


. 


The ſame Term. 
Dun ſley again} Weſtbrowne. 


Where the RESPASS for beating his Servant, 
_— 7 whereby he loſt his Service; and the 
4 Plaintiff called the Servant to prove the 
Servant, the Caſe. It was objected, that he having a 
— Paw bf Right to bring an Action in his own Name, 
tit was in Effect ſwearing for himſelf, and 
he muſt be under a Byaſs, becauſe what 

he ſays now upon Oath may be given in 

Evidence againſt him in his own Action, 

The Chief Juſtice inclined to the Objec- 

tion, fo the Plaintiff ſet him afide; and in 

the Debate of it the Chief Juſtice put this 

Caſe; A Sailor ſues for Wages, and the 

Queſtion turns upon the Loſs of the Ship; 

no Sailor who has Wages, due ſhall be a 

Witneſs to prove the Salvage of the Ship; be- 

cauſe he 1s concerned in the Event of that 


* 


The 


' 
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The {ame 1 
Lefranc again} Dalbiac. 


N Actions upon promiſſory Notes, The Conſide- 
brought by the Party to whom pay able, 2 
the Chief Juſtice would not let the Defen- 2 nos 


dant in to ſhew they were given upon Ac- be inquired 


count of a Contract for Stock not complied inte. 


with, becauſe it was dangerous in the Caſe 


of negotiable Notes, and becauſe there was 


a mutual Remedy. 
The ſame Term. 
Anonymus. 


HE Defendant came to the Plaintiff, How fir a 
who was a Sword Cutler, to ſell him e 

a ſecond-hand Sword, and upon his war- | 

ranting it to be a Silver Hilt, the Plaintiff 

offered him one Guinea and a half for it. 

The Defendant refuſed to take the Money, 

and went to ſeveral other Sword Cutlers, 7 

but not meeting with any that would give 

ſo much as the Plaintiff, he came back to 

him, and told him he ſhould have it for the 

Price he offered ; the Plaintiff, upon that, 

thinking to have it cheaper, refuſed to give 

the Guinea and half, and at laſt beat down 

YOu; 1k B b the 
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a Goldſmith's 
Bill muſt be 


Select Caſes relating to Evidence. 

the Price to twenty-eight Shillinge, which 
was paid the Defendant for the Sword. Af- 
terwards the Plaintiff found that only the 
Gripe of it was Silver, and the reſt of the 
Hilt was Braſs, upon which he brings his 
Action againſt the Defendant, and declares 
upon a Warranty of the Hilt's being Silver, 

when in Fact it was but Braſs; but not 
being able to prove a Warranty upon the 
ſecond Bargain he was nonſuit ; the Chief 
Juſtice being of Opinion that the W arranty 
upon the bidding one Guinea and half 
would not extend to the Sale which was 
a new and a different Contra& at a diffe- 
rent Time; alſo he ſeemed to be of Opi- 
nion that the Gripe being Silver, the Plain- 
tiff ſhould have declared ſpecially on a 
Warranty of the reſt of the Hilt only, and 
have ſaid that that Part was Brais. 


Moor againſt Warren. 
At Guildhall, before Pratt Chief Fuftice. 


Holme again$F Barry. 
Before King Chief Juſtice, the ſame Place. 


HE Defendant in each of theſe Ac- 
tions, at two of the Clock in the 
Afternoon, gave the Plaintiff's Goldſmith's 
Notes in Payment which were tendered 


NTF4 ” the 
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Select Caſes relating to Evidence. 
the next Morning at nine, when the Gold- 
ſmith had a quarter of an Hour before ſtopt 


Payment. The two Chief Juſtices directed 


the Juries, that the Loſs ſhould fall on the 
Defendants, there being no Laches in the 
Plaintiffs, who had demanded their Money 
as ſoon as was uſual in the Courſe of Deal- 
ing, and that the keeping the Notes till 
next Morning could not be conſtrued a gi- 
ving new Credit to the Goldſmiths; and 


both the Juries found accordingly. 


Turner againſt Mead. 
Before Pratt Chief Juſtice. 


/ HE Caſe was, The Defendant paid Goldimiths 


the Plaintiffs, who were the-Sword- 


blade Company, two Goldſmiths Notes at Day after re- 


three in the Afternoon. The Plaintiffs Ser- ©'vd. held 
time enough, 


vant next Morning leaves the Notes with 
the Goldſmiths in order to have the Money 
got ready for him as he came back a Clear- 
ing, it being (as they proved) cuſtomary 


for the Bank and the Swordblade Company 


to ſend out their Notes in the Morning, and 
then call for the Money as their Servant re- 
turned in the Evening; and the Goldſmiths, 
upon receiving the Notes, always cancelled 
them, and got the Money told ont againſt 


the Time it was uſually called for: The 


B b 2 M Notes 
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74 Select Caſes relating to Evidence. 
Notes in this Caſe were brought early in 
the Morning, and received and cancelled, 
and between four and five in the Afternoon 
the Servant that left them called again for 
the Money, when the Goldſmiths had juſt 
ſtopt Payment; upon which the Servant 
takes new Notes of the ſame Tenour and 
Date with the cancelled ones he left in the 
Morning; and becauſe the Plaintiffs had 
done nothing but what was uſual in leav- 
ing the Notes, inſtead of taking the Money 
when he firſt called in the Morning, Chief 
Juſtice directed the Jury to find for the, 
Plaintiff ; which they did. 


The ſame Term. 
Payne againſ} Hays. 


4 The Form of 1 IIE Plaintiff declared on a Contract 
—_ ; to deliver Stock the 22d of Auguſt, 


greement : 
mult be pro- and upon the Trial the Entry in the Bro- 


ved. ker's Book was a Contract for the opening. 
The Witneſs was afked whether at the Time 
of the Contract it was mot notorious that 
the Books were to open the 22d? which he 
anſwered in the Affirmative, and that he 
took the 22d of Auguſt and the Opening to 
be convertible Terms, But the Chief Juſtice 
was of Opinion that would not do; and fo 
the Plaintiff was called. 


The 


* 


Selecb Caſes relating to Evidence. 73 
The ſame Term. 
The King againſt Hall. 


N an Information for a Libel the Wit- e owning 


a Libel 


neſs for the Crown, who produced it,“ 5 ct 


ſwore that it was ſhewn to the Defendant, its being read. 


who owned himſelf the Author of that 
Book, Errors of the Preſs and ſome ſmall 
Variations excepted. The Council for the 
Defendant objected, that this Evidence would 
not intitle Mr. Attorney to read the Book, 
becauſe the Confeſſion was not abſolute, 
and therefore amounted to a Denial that he 
was the Author of that identical Book. But 
the Chief Juſtice allowed it to be read, ſay- 
ing he would put it upon the Defendant 
to ſhew that there were material Variances, 
The Defendant was convicted. 


Purret againſt Weeks. 
At Taunton Alſjizes, before Mr. Baron Price. 


HE Defendant was an Exciſeman, Exciſeuaws 


and lived in the County of De 9 


and executed his Office in ſeveral Pariſhes where he 
in that County, and alſo in a Pariſh that lives. 
extended into Soerſetlſbire; and the Com- 
miſſioners of that County apprehending 
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76 Select Caſes relating to Evidence. 

they had a concurrent Power with the Com- 

miſſioners of Devon to tax him for his Sa- 
lary, on Account that he executed his Ot- 
fice in their County, they tax him accord- 
ingly, and for Non-payment diſtrain ; on 
which Treſpaſs was brought; and ruled that 
it well lay, for though he rides about to 
the publick Houſes in that County, yet he 
muſt be ſaid to keep his Office in the 
Town where he lives and has his Books, 
and there he was only Taxable. 


Anonymus. 

At Exeter, before Lord Chief Baron Bury. | 
Payment by EBT on a Bond; Soluit ad Diem 
one Oviegar pleaded, and on the Evidence it ap- 
no Diſcharge 


oe. peared that there was another Obligor who 
had actually paid the Money; but ruled to 
be no Proof of the Iſſue of Payment by 
the other; Quere tamen, for the Releaſe as 
to one will be a Releaſe as to both. 2 Kol. 
Abr. 412. 


Eaſter, the ſeventh of George. 
Seaward againſ} Powel. 
1 Middiejex, before Pratt Chief Fuſtice. 


Subſcribing IN an Action upon a Promiſſory wo | 
II chere being a ſubſcribing Witneſs, the 
i 8 Chief 


be produced. 


Select Caſes relating to Evidence. 77 
Chief Juſtice would not allow any other to 
prove. the Hand, without ſhewing where 
the Witneſs was, and that he could not 
be produced ; and this on the general Rule, 

That the Law requires the beſt Evidence 
the Thing is capable of. 


The King againſ# Middleton. 
At Guildhall, before Pratt Chief Fuſtice. 
T was ruled by Lord Chief Juſtice Pratt, What a Pub- 


lication of a 


If the Author at Cambridge ſends a Li- 7; and; 
bel to London to be printed and publiſhed, where. 
tis his Act in London, if the Publication was 


there, 


Seagood againſt Neale. 
In Chancery. 


K. A Agreed to ) ſell an Eſtate to O. and wrote What Wri- 1 


to his Agent to deliver the Title Deeds ung Evidence 


within the 
to O. he having agreed to diſpoſe of it to gtatute of 


him. Afterwards S. ſold the ſame Eſtate Frauds. 
to D. who had Notice of this Tranſaction. 
O. brought a Bill againſt S. and D. inſiſt- 
ing that the Letter brought the Caſe out of 
the Statute of Frauds and Perjuries ; but 
Lord Chancellor held it did not, becauſe the 


Agreement does not appear in it. 
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58 Shi Caſes relating to Evidence. 
Trinity, ſeventh of George. 
Buſby againſt Greenſlate. 


| in Middleſex, before Pratt Chief Juſtice. 
N E ectment the Chief juſtice ruled this 


Le, 4 farrcodered a Coprhold Eſtate | 
Life ofthe to the Uſe of his Will, and then deviſed it 2 
—5 the De to B. for Life, and after his Deceaſe to the 1 
vide. Heirs of his Body: B. died after making 
| the Will (living A.) and it was held that l 
the Heir of B. could take nothing, for it } 
is a Deviſe in Tail to B. and his Heirs are . 
Words of Limitation, and then B. dying l 
in the Life of A. it is the ſame Caſe with t 
Fuller againſt Fuller in Cro. Eliz, and Good- - 
r1ght againſt Right, and the Chief Juſtice g 

faid it made no Difference that thoſe Caſes 
were of Freehold Lands, and this of Copy- 6 
hold, where the Deviſce was living at the 5 
5 | Time of the Surrender, n 
Veador, Wit- In this Caſe a Perſon, who had ſold the f 
| _ Inheritance without any Covenant for good h 
[hon Title or Warranty, was allowed to be a 3 
r Warranty. Witneſs to N the Title of the Vendee. - 
v 
FED v. 
The J 


Feiect Caſes relating to Evidence. 
The ſame Term. 


Dry again Sutton. 


A CTION againſt the Defendant as a 
A ͤſingle Woman for Goods fold and de- 
livered ; the Defence was a Marriage with 
one Major Twiftleton about the Time the 
Goods were ſold ; and upon the Defendant's 
Evidence it appeared to be a Match ſtruck 
up on a ſudden, the Lady not knowing ſhe 
was to be married when ſhe went out, and 
a ſhort Cohabitation for a Fortnight in a 
Village about the Town ; the Defendant at 
that Time living in Town, where the Plain- 
tiff alſo lived, and furniſhed her with 
Goods. US 5 
It was offered for the Plaintiff to encoun- 
ter this Evidence by proving the Major was 


79 


Former Mar- 
riage allowed 
in Evidence 

againſt a De- 
fence of Co- 


verture. 


married twenty Vears ago to another Wo- 


man who is {till living; and it was objected 
to on the other Side, as tending to charge 
him with Felony; but the Chief Juſtice 
permitted it, the ſecond Marriage being 
Clandeſtine, and no notorious Cohabitation 
to enforce a Preſumption, That the Goods 
were ſold on the Major's Credit; and ha- 


ving fully proved the Marriage, the Chief 


Juſtice directed the Jury to find for the 
: 1 | Plain- 
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80 Select Caſes relating to Evidence. 
| Plaintiff, the Promiſe heing made by the 
Defendant in the Capacity of a Feme Sole, 


Jocelyn again} Hawkins. 
At Guildhall, before Pratt Chief Juſtice. 


In Contracts HE Contract was to deliver Stock 
for Stock the | 
8 one Month after; the Tender was 


muſt be by according to the Calendar Month; but the 
po Chief Juſtice ruled it muſt be a Lunar 
Month, though many Witneſſes were called 

to prove the Courſe of the Alley to be to 

_ reckon according to Calendar Months. 80 


Plaintiff nonſuit. See 4 Med. 185. 


Anonymus. 
In Middleſex, before Pratt Chief Yulice 


| Adtion againſt RESPASS and Aſſault. On the Evi- 


Conſtable 
where confi- dence it appeared the Defendant was 


ned to proper 2 Conſtable, and lived at Dover, and that 
being ordered to take the Plaintiff and car- 

ry him before the Mayor, he executed his 
Warrant, and the Mayor diſcharged the 
Plaintiff; ſoon after which a Diſpute hap- 
pening between the Plaintiff and the De- 
tendant, the Defendant beat the Plaintiff, 
for which this Action was brought. 


For the Defendant they inſiſted, That | 


he being a Conſtable, they ſhould have 
* 


I 


Select Caſes relating to Evidence. 81 
brought the Action in the proper County 
according to 21 Fac. 1. 

But by Pratt Chief Juſtice, That is only 
where it 1s for a Matter relating to the Ex- 
ecution of his Office; but if after his Au- 
thority is expired, he abuſes the Party, or if 
he meets a Man and knocks him down, he 
may be ſued for it, as all other People may. 


The fame Term. 
The King againſt Jefferies. 
EEBL#E's Statutes and Raſtal's differed, Printed ſta. 


| . Book E- 
and they who were for adhering to reg 
Keeble, proved that they had examined it 


with the Parliament Roll. It was objected, 


That if it is to be read as a Copy, it ought 
to be upon Stamp; but the Chief Juſtice 


ruled it was well enough, and ſo Keeble 
was read. | 


Mich. the eighth of George. 
Cary againſ} Webſter. 
At Guildhall, before Pratt Chief Juſtice. 


"HE Defendant was a Clerk of the 2 and 

South Sea Company, and took in the Mmm... 

Payments upon the third Subſcription; the — I 
Plaintiff paid him ſix hundred Pounds, and 
2 he 
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82 Sleft Caſes relating 2 YOON 


he by Miſtake never entered it in the Book, 
but "A paid it over to the Company; 
and the Chief Juſtice ruled, that no Action 
would lie againſt him : That if he had not 
paid it over, the Plaintiff would have had 
his Option either to charge him or the Com- 
any; as in the common Caſe of Payment 
to a Goldſmith's Servant, who does not car- 
ry it to the Account of his Maſter, the Par- 
ty has an Election to go againſt either; he 
may charge the Servant, becauſe till the Mo- 
ney is paid over, the Servant receives it to 
his Uſe, or he may paſs by the Servant, 
and make his Demand upon the Maſter; 
becauſe the Payment to the Servant is 
made in Confidence of the Credit gyen him 


by the Maſter. 


wma. To. oc: — 
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Borrett againſ# Lyon. 
In Middleſex, before Pratt Chief Fuſtice. 


Where a Fact HE Plaintiff delivered a laced Head 
is doubtful, it h fond, | 5 
ſhall be pre- to the Defendant (who was at that 


ſumed againſt Time a married Woman) to diſpoſe of for 


the Party her, and anſwer her the Produce: The 
4 Head was ſold, but whether in the Huſ— 
Ty band's Life or not, the Plaintiff could not 
make appear; but in order to charge the 
Wife, ſhe proved, that after the Huſband's 
Death te had owned the Diſpoſal of it, 


2 Paid 


Executors. 


Feaoelect caſes relating to Evidence. 


paid one Guinea in Part, and promiſed to 
pay the reſt; and the Chief Juſtice ruled, 
That neither the Coverture nor the Statute 


of Frauds would ſtand in the Plaintiff's way, 


for he would intend it was diſpoſed of after 


the Huſband's Death, ſo as to make it a Pro- 


miſe for her own Debt, and the Forbear- 
ance prima facie was a good Conſideration, 
unleſs the Defendant would ſhew there was 
no original Cauſe of Action by a Sale in 
the Life of the Huſband, thereby to turn 
the Plaintiff over for a Remedy againſt his 


The ſame Term. 
Atwood againſ} Dent. 


HE Plaintiff called a Witneſs who The Party 


ho excepta 


was ſet aſide upon an Objection made , win 


by the Defendant ; but afterwards the De- may call him 
fendant himſelf thought fit to.call him, and *erwards. 


then the Plaintiff oppoſed his being exa- 
mined ; but* the Chief Juſtice ordered him 
to be ſworn, for he is a good (nay a better 
Witneſs) for the Defendant, though he is 
not to be admitted againſt him. 
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84 She Cafes relating to Evidence. 
The ſame Term. 


ente and Wife . Diivin 


In an Action R ESPASS by Huſband and Wife 


by Baron and for an Aſſault upon the Wife; and on 
Feme the 


Defendant, on Not guilty, the Defendant would have given 
—_— in Evidence that the Man had a former 
not controvert Wife till living, and then the Defendant 
the Marriage, Could not be guilty of ſuch a Beating for 
which the Plaintiff was intitled to Damages; 
and Not guilty does not go barely to ſay, I 
did not beat this Woman, but I did not 

beat the Plaintiff's Wife. | 
But by Pratt Chief Juſtice: I can never 
allow it; you might have pleaded this in 
. Abatement, and then they would have had 
an Opportunity to meet you upon that 
Queſtion ; whereas if I was to let you into 
it now, the honeſteſt Couple in the World 


may be branded for Adulterers. 


The ſame Term. 


Moody againſt Thurſton. = 
AR of the Y the Act for ſtating the Debts of the 


Commit Army the Commiſſioners have Power | 


fth 
nn 3 to call the Officers and Agents before them, 


clufive Evi- and if it appears there 7 Money due 
dence. TINS from 


* 5 2 OD - — — ©, „ 


Select Caſes relating to Evidence. 85 
from one to the other, the Commiſſioners are 
to give the Party a Certificate, and he may 
maintain an Action for the Money as upon 
a ſtated Account. The Plaintiff now pro- 
duced his Certificate, and the Defendant of- 
fered in Evidence his Accounts, by which 
he ſaid it would appear he had at that Time 
no Money in his Hands; and beſides, the 
Commiſſioners had never heard him; but 
on the firſt Summons made the Certificate, 
and refuſed to give him Time to produce 
his Accounts. But the Chief Juſtice' would 
not let him into this Evidence, being of 
Opinion that the Certificate was concluſive. 


The King again} Vincent and an- 
| other, 


At the Old Bailey. 


Ndictment for forging a Will relating tO Probat of the 
perſonal Eſtate; and on the Trial a For- Will, good 


ence a- 


gery was proved; but the Defendant pro- gainſt For- 
ducing a Probat, that was held to be con- gery. 
clufive Evidence in Support of the Will. 


Hilary, eighth of George, B. R. 
Lord Bernard 4gainf Saul. 


On Nen af}. 


an uſurious 


N a Motion for Leave to plead double, Contract may 
the Court declared, That on Non af. be given in 
t 


he Evidence. 
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Declaration 
of a dying 
Man Evi- 
dence againſt' 


the Murderer. 


Rr * 7 
\ g o 8 
* 
\ | * 
1 


— 


ra Caſes elaing to Ruine 


the Defendant might give in Evidence an 


uſurious Contract ; becauſe that makes it a 
void Promiſe, bat in the Caſe of a Speci- 
alty it muſt be pleaded. And at the Trial 
on the general Iſlue the Defendant was ad- 
mitted into that Evidence, and the Plain- 
tiff was nonſuit. 


Hilary, eighth of George. 


The King againſt Reaſon and Tran: 


ter. 


N an Indictment for Murder the De- 
fendants were tried at the Bar; the 
Counſel for the King were allowed to give 
in Evidence ſeveral Declarations made by 
the deceaſed upon his Death-Bed, where- 
by he charged tlie Defendants with barba- 
rouſly murdering him ; and the Witneſs 
ſaid, that on a ſecond Examination he, 
for more Certainty, took down the deceaſed's 
Words in Writing (a Juſtice, of Peace ha- 
ving given him his Oath) ; but the Original 


being i in the Cuſtody of the Juſtice; it could 


not be produced, and therefore they offered 
a Copy of it; whereupon a Debate aroſe, 
whether this Copy was Evidence or not? 


The King's Counſel inſiſted, that the firſt 


_ being only the Writing of the Wit- 
nels; 


Select Caſes relating to Bvidence. 
neſs, not ſigned by the deceaſed, this which 
was now produced was as much an Origi- 
nal as that; but the Court refuſed to let it 
be read, becauſe the Original might have 
been produced. 

It was then objected by the Chief Juſtice, 
That fince the written Evidence was not 
produced, the whole Evidence of the de- 


ceaſed's Declarations ought to be rejected; 


for the firſt, ſecond and third being all to 
the ſame Effect are but one Fact, of which 
the beſt Evidence was not produced, and 
therefore he was of Opinion that we could 
not be let in to give any Account of the 
firſt and third Conference. But the other 
Judges were of Opinion we might, ſaying 
they were three diſtinct Facts, and there 
was no Reaſon to exclude the Evidence as 
to the firſt and third Declaration, merely 
becauſe we were diſabled to | give an Ac- 


count of the ſecond. 


Williams againſt Johnſon. 
In Middleſex, before King Chief Fuſtice. 


HE Plaintiff brought his Action a- Wife Witneſs 


to prove 
Goods deli- 


gainſt the Daughter's Huſband for 
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her Wedding Cloaths; and the Defence was vered on 

that the Goods were ſarnithed on the Cre- Huſband's 

dit of the Father; and to prove this the , 
Vol. II. e Mother 
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be proved. 


Tender of - 
Stock how to 


T4 
q 1 4 
* : - 


Select Caſes relating to Evidence. 
Mother who was preſent at the chuſing the 


Goods was called to charge her Huſband, 
and allowed. | 


Clark against Tyſon. 
At Guildhall, before Pratt Chief Fuſtice. 


IJ FPON an Iflue whether Stock was 


AL tendered at the Day, the Plaintiff 
proved that though the Books were not 
open to make Transfers in the common 
Form, yet they were ready at the Office, 
and upon Leave from a Director there might 
have been a Transfer, it not being uſual to 
deny it on ſuch Occaſions; but the Defen- 
dant not attending to accept the Stock, the 
Plaintiff contented himſelf with ſtaying 
there all Day, but did not actually get Leave 
from a Director to have the Books open'd 
if the Defendant ſhould come; and for this 
Omiſſion the Chief Juſtice ruled it not to 
be a ſufficient Tender, for there was a Poſ- 
ſibility that Leave might not be given, and 


the Plaintiff had not done every thing in 


his Power: He ought to have prepared Mat- 
ters ſo that if the Defendant had appeared, 


there might have been a Transfer immedi- 
ately. = 


The 


CP 


Feet Caſes relating to Evidence. 89 
The ſame Terim. 


Mead againdt Hamond. 


HE Plaintiff, according to the com- Trover lies 


mon Courſe of Dealing, delivered to against the 
Maſter for 


the Defendant's Servant an Ingot of Gold goods deli- 


to Eſſay; and it not being returned he vered to the 
brought Trover againſt the Maſter ; and the n 


Chief juſtice directed the Jury, That the 


Delivery to the Servant was ſufficient to 


maintain the Action againſt the Maſter, on 


proving a ſubſequent Demand and Refuſal; 
ſo the Plaintiff had a Verdict. 


Armory again Delamirie. 
In Middleſex, before Pratt Chief Fuſftice. 
HE Plaintiff, being a Chimney Sweep- Finder of 


er's Boy, found a Jewel and catried bis Thos 
it to the Defendant's Shop (he being a Gold- : 
ſmith) to know what it was, and delivered 
it into the Hands of the Apprentice, who, 
under Pretence of weighing it, took out 
the Stones, and calling to the Maſter to let 


him know it came to three half Pence ; the 


Maſter offered the Boy the Money who re- 
fuſed to take it, and inſiſted to have the 


Thing again, whereupon the Apprentice 


S delivered 


D324 


Executory 
Contracts not 
within the 
Statute of 
Frauds. 


” 
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delivered him back the Socket without the 


Stones; and now in Trover againſt the Ma- 
ſter theſe Points were ruled. 


1. That the Finder of a Jewel, though 


he does not by ſuch finding acquire an ab- 


ſolute Property or Ownerſhip, yet he has 
ſuch a Property as will enable him to keep 
it againſt all but the rightful Owner, and 
conſequently may maintain Trover. 

2. That the Action well lay againſt the 
Maſter, who gives a Credit to his Appren- 
tice, and is anfwerable for his Neglect. 

. As to the Value of the Jewel, ſeve- 
ral of the Trade were examined, to prove 
what a Jewel of the fineſt Water, that 


weuld fit the Socket, would be worth ; 


and the Chief Juſtice directed the Jury, 
that unleſs the Defendant did produce the 
Jewel, and ſhew it not to be of the fineſt 
Water, they ſhould preſume the ſtrongeſt 
againſt him, and make the Value of the beſt 
Jewels the Meaſure of their Damages ; 
which Ay accordingly did. 


Towers again} Sir John Oſborne. 
At Guildhall, before Pratt Chief Tuftice. 
HE Defendant | beſpoke a Chariot, 


and when it was made refuſed to 
take it; and in an Action for the Value, it 
. Was 


At Guildhall, before Prat Chief Fuſtice. 
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was objected, That they ſhould prove ſome- 
thing given in earneſt, or a Note in Wri- 
ting, ſince there was no Delivery of any Part 
of the Goods. But the Chief Juſtice ruled 
this not to be a Caſe within the Statute of 
Frauds, which relates only to Contracts for 
the actual Sale of Goods, where the Buyer 


is immediately anſwerable without Time 


given him by ſpecial Agreement ; and the 
Seller 1s to deliver the Goods immediately. 


Denniſon again} Spurling. 
In Middleſex, before Pratt Chief Fuſtice. 


FN an Action by an Infant, the Wife of TH 
1 the Procbein Amy called, and the Chief _ 4 Wit 
Juſtice allowed her to be a good Witneſs, nels. 


Clutterbuck again Lord Hunting- 


tO Wer. 


HE Defendant's Guardian upon Re- Guardian on 


cord called for a Witneſs, and Chief _ "MN 


Juſtice King would not allow him, 


F Bargo against Williams, 


| | | Skirmiſh at 

HE Chief Juſtice ruled, that a Skir- — 

miſh at Sea before War actually de- within a Po- 
Cc 3 clared lex. 
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dared, was yet a Declaration of War with- 
in the Meaning of a Policy. 


Hazard again Treadwell. 
Before Pratt Chief Juſtice, 


Where the THE Defendant who was a conſider- 
r able Dealer in Iron, and known to 
| Goods deli- the Plaintiff as ſuch, though they had ne- 
— ver dealt together before, ſent a Water- 
Troft. man to the Plaintiff for Tron on Truſt, and 
= paid for it afterwards. He ſent the fame 
Waterman a ſecond Time with ready Mo- 

ney, who received the Goods, but did not 

pay for them ; and the Chief Juſtice ruled 

the ſending him upon Truſt the firſt Time, 

and paying for the Goods, was giving him 

Credit with the Plaintiff, ſo as to charge 


the Defendant upon the ſecond Contract. 


SNOW against Como. 


Where che HERE was a Demurrer to one Count, 


Plaintiff i 
— . and an Iſſue on the other, and the 


Iflue, . Venire was awarded as well to try the Iſ- 
gent Dama- 

even the De. ſue, as to aſſeſs contingent Damages upon 
- murrer ſhall the Demurrer, The Plaintiff was nonſuit 
| wo: beafſeſſed. upon the Iſſue, and the Chief Juſtice would 
not go « on to aſſeſs the Damages, faying he 


had 
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had no Power ſo to do, the Plaintiff being 


cout of Court. 


Brownſon againſt Avery, 


Sells Goods to B. and afterwards C. Original K 

* deſires D. to pay A. and promiſes to Do —_ 
repay him. D. pays A. and afterwards B. to prove Pay- 
allows the Money to D. on Account, and aer by an- 
in an Action againſt C. B. was called to 8 
prove the Account (it amounting to Pay- _ li | 
ment); and it was objected, That the Con- 1 
tract being originally between A. and B. 
B. was ſtill liable to A. and was therefore 
ſwearing to diſcharge himſelf; but the 
Chief Juſtice ſaid he would allow him to 
be a Witneſs to prove the Payment, as a 
Servant to C. | | 


Shuttleworth again Bravo. 
Y the Bankruptcy Act it is provided Creditor of 


n 5 ? Bankrupt no 
That if the Bankrupt has, within one wines to 


_ Year before, loſt five Pounds in one Day prove him a 


at Gaming, he ſhall not have his Certifi- Game 
cate, nor the uſual Allowance; and upon 
an Iſſue out of Chancery to try the Point 
of Gaming, a Creditor of the Bankrupt 
was called to prove the Gaming; but the 
Chief Juſtice would not allow him to be 
a Witneſs, becauſe he would be intitled to 
CC 4 a Share 
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a Share out of the uſual Allowance to the 
Bankrupt, which if he has not, by having 


forfeited it on Account of Gaming, the Di- 
vidend to the Creditor will be the larger. 


Johnſon against Wool yer. 
Where in Re- EPLEVIN in Londen; Defendant 


. appears upon an Elongata, and the 
rial, Plaintiff declares for taking Guns 72 quo- 
dam loco vocat' the Minories in London; De- 
fendant pleads non cepit modo & forma; and 


at the Trial the Plaintiff proved the Taking 


at Rotherhith in Surrey; upon which it was 


objected, that the Plaintiff had not proved 
his Iflue, for the Place is material, and 
therefore Part of the Iflue under the mods 
forma. The Counſel for the Plaintiff 
admitted that it was traverſable, but inſiſted 
that by not traverſing it particularly, the 
Place was admitted, and could not be in- 
ſiſted on upon on cepit; but the Chief Ju- 
ſtice held, That where the Plaintiff avows 
at a different Place, in order to have a Re- 
turn, he muſt traverſe the Place in the 
Count, becauſe his Avowry 1s inconſiſtent 
with it; but when he does not inſiſt upon 
a Return, he may plead non cepit, and prove 


the Taking to be at another Place, for it is 


material; whereupon the Plaintiff was non- 
{uit, 


Man- 
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Jury defired they might find it ſpecially, 
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Manwaring againſt Harriſon. 


Ipo the 17th of September, (being 
A Saturday) about two o'Clock in the 


and Mertins Goldſmiths, dated September p. 
payable to H. or Order; the fame After- 
noon M. pays away the Note to F.S. 
M. and M. paid all Saturday and Monday, 
and on Tueſday Morning as ſoon as the Shop 
was opened, and before any Money paid 
J. S. came and demanded the Money, but 


M. and M. ſtopt Payment. The Plaintiff 


paid back the Money to J. S. and demand- 
ed it again of H. who refuſing to pay it, 
an Action was brought, and on Non aff. 


the Chief Juſtice told the Jury that giving 


the Note 1s not immediately Payment, un- 


leſs the Receiver does ſomething to make it 


ſo, by neglecting to receive it in a reaſon- 
able Time, by which he gives Credit to the 
maker of the Note. He left it to them 
whether there had been any Neglect, and 
obſerved that the Note was payable to Har- 
riſon, who had kept it eleven Days, and 
probably would not have demanded it ſooner 
than M. did; it appearing the Goldſmiths 
were in full Credit all the while. The 


and 


4 


Within what 
Time a Gold- 
n ſmith's Note 
Afternoon, H. gave to M. in Payment, a maſt be de- 


Note for one hundred Pounds, by Mitford manded. 


dence againſt 
ber Huſband. was good Evidence to charge the Huſband, 
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and leave it to the Court whether there was 
a reaſonable Time ; but the Chief Juſtice 
told them they were Judges of that; where- 
upon they found for Defendant, and de- 


clared it as their Opinion, That a Perſon 


who did not demand a Goldſmith's Note 
in two Days, took the Credit on himſelf. 


Eaſter, the eighth of George, C. B. 


Connor againſ# Martin. 


Feme Covert - IT was held that a Feme Covert could not 
cannot indorſe 


a Promiſſory 
Note. ſelf, the Law having veſted the Right in 


her Huſband. 
Trinity, the ei ighth of 78 


Anoy ymus. 


As Middle eſex, 3 Pratt Chief Fuſtice. 


Declaration | HE Chief Juſtice allowed the Wife's 


of Wife, Declaration, that ſhe agreed to give 
where Ev four Shillings per Week for nurſing a Child, 


this being a Matter uſually tranſacted by the 
Women, 


Mich, 


indorſe a promiſſory Note made to her- 


: 


Select Caſes relating to Evidenco. 97 


Mich. the ninth of George. 
Lock againi} Major. 


Y 5 Geo. c. 24. F. 30. It is provided, Bankropt's 
That a Bankrupt's Certificate ſhall — 
be given in Evidence, and be a full Diſ- the Bankropt- 
charge of any Action that ſhall be brought cy. 
« by any Creditor of ſuch Bankrupt” A 
Point was reſerved at N55 Prius before 
Pratt Chief Juſtice, whether it was not 
ſtill neceſſary to prove an Act of Bankruptcy; 
and upon Debate in open Court they were 
all of Opinion it was, for the Word ſuch was 
relative, and therefore he muſt be proved 


to be ſuch a Perſon as is before deſcribed, 
Mich. the ninth of George. 
Thornton again} Moulton. 

At Guildhall, before Pratt Chief Juſtice. 


T the Opening of the Books the two What a Ten- 

Brokers met, and the ſelling Broker der of Stock. 
told the other he was ready to transfer ; the 
other alledged it was uſual to indulge the 
Buyer for two or three Days, and that he 
would find his Principal in that Time, 
which the other not diſagreeing to, nothing 
2 more 
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| more was done; and for want of havin 


the Buyer called at the Books the firſt Day 
of the Opening, the Chicf Juſtice ruled it 
not a * Tender; and the Plaintiff was 
nonſuit. 


Hilary, the ninth of George. 
James againſ# Hatfield. 
At Guildhall, before King Chief Tuftice. 


What a Guar- 


rn N Infant brought an Action of Aſſault, 
3 1 and declared by Guardian, and to, 
vidence a- prove that this Witneſs was the Promoter 


fan an In- of the Cauſe, and at the Expence of it, 


the Chief Juſtice allowed the Defendant to 
give in Evidence what the Guardian had 
declared to that Purpoſe, he being a Per- 
ſon liable to Colts, 


Eater, the nin ch of George. 


Hayward against The Bank of Eng- 
land. 


i what 72 Plaintiff who kept Caſh with the 
"7 Bank, on Saturday left a Note for 
Bill muſt be fifty 3 on Cox and Cleeve : On Mon- 
day they gave it to the Runner who left it 
at the Shop in the Morning, where they 
| can- 
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cancelled the Note ; but when he called in 
the Afternoon for the Money, according to 


bis uſual Practice, he found the Bankers 


had ſtopt Payment, whereupon he took a 
new Note of the ſame Tenour and Date ; 
and King Chief Juſtice directed the Jury 
that it would be dangerous to ſuffer Per- 
ſons to deal with Notes in this Manner, 
and ſaid the Common Pleas was of that 


Opinion in the like Caſe; but however he 
directed they ſhould only find the Value of 


the Note when cancelled; upon which the 
Jury found twenty- five Pounds, the Gold- 


ſmiths having N ten Shillings in the 
Pound. 


Trinity, ni th of George. 
Dale againſt Johnſon. 


At Niſi Prius in Middleſex, before TR”: 
Chief Fuſtice. 


HE Defendant in the Action aſſigned Aſigned for | 
Plaintiff died 
fore Judgment; and to prove it he called — jadg- 
the Wife of the Plaintiff, and the Chief ment, 3 


Juſtice allowed her to be a Witneſs. by Plaintiff's 
| Wife. 


for Error, that the Plaintiff died be- 


Mountcan 
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Mountcan against Willſon: 
Before Eyre and Forteſcue Juſtices. 


"an — _ A Certificate from the Commiſſioners, 6 
onen muſt I X ſtating the Debts of the Army, was 
be ſigned du- Offered in . but rejected, becauſe it 
— Sit. appeared to be ſigned by one at a Time at 
their Houſes; the Judges being of Opinion 
that it could only be ſigned fitting upon the 


Commiſſion, like the Biſhop of Ferne's Caſe. 


\ 


Mich. the tenth of George. 
Ball againſ Boſtock. 
At Guildhall. 


Where a Per- N Trover for three South-Sea Bonds, the 
—_— Caſe was this; Ball delivered to Lorch- 
yet ſhall be a mere, a Broker, thoſe Bonds to ſell, and 
Wine. they were picked out of his Pocket. No- 
tice being given at the Sourh/ea Houſe, they 
were ſtopt by Mr. Henry, one of the Clerks, 

upon Boſtock's bringing them to receive the 

Intereſt. Upon this Boftock brought Tro- 

ver againſt Henry, who at the Trial offered 

to prove the Property to be in. Ball and 
Letchmere tor that Purpoſe, -but it appear- 

ing he had given Bond to indemnify the 


Company 
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any in ſtopping the Bonds, King 


8 Juſtice, refuſed to let him be exa- 


mined, ſaying though there are many In- 
ſtances where a Party ſhall be a Witneſs, 
though he is concerned in the Event of the 
Cauſe, yet there never was a Caſe of allow- 
ing one who had made himſelf liable to pay 
Coſts in the Action; upon this the Plain- 


tiff recovered, Then Ball brings Trover 


agamſt Boſtocꝶ, and at this Trial Exception 
was taken to Letchmere's Evidence, becauſe 


it Ball ſhould recover againſt Boſtock, that 
would be ſet in Equity againſt the former 


Recovery by Boftock againſt Henry, and fo 
diſcharge Letchmere's Bond; but the Chief 


Juſtice faid that was too remote to exclude 
him from being a Witneſs, and went only 
to his Credit ; whereupon. he was ſworn, 
and proved the Property in Ball, and that 


they were ſtolen, On the other Hand the 


Defendant proved that he bought them, at 
a Tavern, of a Clergyman, and paid three 
hundred Pounds in Money, beſides the In- 
tereſt : The Chief Juſtice left it to the. Jury 
upon the Validity of the Sale, and they 
* for the Defendant. 


Mich. 


101 


Taking Part 
and ſpoiling 


the reſt is a 
| Converſion of Water was a Converſion of all the Liquor, 


the whole. 


Tender df 
Stock muſt 
be on the ve- 


ry Day. 


| Sole Caſes relating to Evidence. 
Mich. the tenth of George. 
Richardſon againt Atkinſon. 


Ar Nif Prius in Middleſex, before Eyre and 
Forteſcue, in the Abſence of the Chief 


Fuß. ce. 


HEY held that the drawing « out Part 
of a Veſſel and filling it up with 


and the Jury gave Damages as to the whole. 


Hilary, the tenth of George. 
Bullock ægainſt Noke. 
At Grildball, before Pratt Chief Fuffice. 


N a Stock Cauſe: the Plaintiff proved a 
Tender on the ſecond Day of the Open- 
ing, and would have examined into the 
Cuſtom of the Alley, which was to allow 
either Party a Day or two to tender or ac- 
cept; but the Chief Juſtice refuſed to hear 
that Evidence, ſaying, their Uſage could ne- 
ver alter the Law; - and ſo the Plaintiff was 
called. 
N. B. In C. B. King Chief Juſtice left 
it to the Jury upon ſuch an Evidence, and 
they found it a good Tender. 
Eaſier, 
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Eaſter, the tenth of George. 
Dauling again} Brooke. 

At Guildhall, before King Chief Fuſtice. 


EBT on a joint Bond againſt two Evidence on 

Defendants ſetting out Quycd ipſe (one ,,, arr. — 
of them) ſimul cum A. B. qui per Proceſ 
e Cur dic. Dom. Reg de Hance in Placito 
ſup” brev' pred' habit utlegat' exift conceſſit 
ſe teneri, &c, The Defendant pleaded Nor 
eſt Factum of himſelf and A. B. and on 
Trial the Bond appeared to have been re- 
gularly executed by the now Defendant, and a + 
atteſted (as to his Execution) by two Wit- = 
neſſes. But as to A. B. there wete no Wit=- 1. 
neſſes, only his Hand and Seal appeared; 
and one of the Witneſſes to the Execution 
by the Defendant, did depoſe that he be- 
lieved A. B. did afterwards come in and ex- 
ecute it, but he would not be poſitive, not 
having ever ſeen him before or ſince. Upon 
this Evidence, and a Letter from A. B. to the 
Plaintiff inquiring whether the Defendant 
had paid the Money upon the Bond, the 
Chief Juſtice left it to the Jury, who found 
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Eafter, the tenth of George. 
Stevenſon again. Neyinſon. 
On a Trial at Bar in B. R. 


Where there THE Queſtion was, Whether the 
1 Plaintiff was qualified to be elected 


an Election of Common Councilman of Appleby. The De- 


nn Officer, he fendant attempted to diſqualify him by ſet- 


who has but 
one only muſt 


ting up two Qualifications which he had 


de a Witneſs not, viz. a Burgage Tenure, and being an 


RI 8 Inhabitant, and to prove this called one 
Si who was an Inhabitant, but had not a Bur- 
gage Tenure. It was objected, that he was 


no Witneſs to narrow the Right and con- 


fine it to Burgage Tenants and Inhabitants, 
having one of the Qualifications himſelf, 
and therefore ſo far intereſted as he was 
nearer the Right he ſet up than other Per- 
ſons; but the Court ſaid there was a Ne- 


ceflity of allowing ſuch People in a Que- 
ſtion of this Nature, ſince they muſt beſt 


know the Right; beſides he was in Effect 

a Witneſs againſt himſelf, by ſaying, though 

I am an Inhabitant, yet I have no Right to 

be choſen, becauſe I have not a Burgage 
- Tenure. : 


Trinity, 
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and that It differed from the Caſe of Tre 
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Trinity, the tenth of George. 


Oates againſ® Machen. 


At Nifi prius in Middleſex, before Forteſcue 
and Raymond Fuſtices. 


| Fe an Action of Eſcape againſt the Mar- Where in a 


ul | | Wy . Declaration 
ſhal it was alledged, that the Priſoner |; Deſcrip- 


was ſurrendered to him at the Chief Juſtice's tion of a 


Chamber in the Pariſh of St. Brides ; where- 0 is mate 
as it appeared upon the Evidence that it 


was in the Pariſh of St. Dunſtan. But the r 


"x Hep 3 ant 
Judges held it well enough, this being Debt, was in Execu- 
and the Surrender the only thing material, tion for the 
> Coſts in E- 
g 1 fror - jectment, and 
paſs, where every Part of the Declaration is it was held 
deſcriptive. good Na 
| | ; within the 
1 | | Statute . 3. 
The ſame Term. if Ggned by 
| FEE the Leſſor of 
the Plaintiff. 


Boddy againft Smith. 
At Guildhall, before King Chief Juſtice. 


'JECTMENT for an Houſe in the Where in a 
— Pariſh of St. Peter in the Ward of „„ 
Cheap; the Defendant proved it was in the tion is — 
Ward of Farringdon without, and that no rial. 
Part of the Pariſh of St. Peter was in the 


Ddz- Ward 
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Ward of Cheap; ; and the Plaintiff v was non- 
{i uit. 


The ſame Term 
The King againſt Moiſe. 
Before Forteſcue and Raymond Fuſtices, 


- xe Ndictment a We the Defendant for 
n tearing a Note, whereby he promiſed 
dietment for to pay to A. B. ſo much Money; A. B. 
was produced as a Witneſs; and it was ob- 
Eafter 0. jected that it was Swearing to ſet up his, 


— an own Demand ; becauſe if Defendant was 


formation for Convicted, the Court would oblige him to 


| 0 Wk Op. give a new Note; but the Judges allowed 


ligor * him. 


The ſame Term. 
Duel againſt Harding. 


In Middleſex, before Forteſcue and Ray- 
mond Fuftices. 


Servant Wi. N an Action for beating his Servant, where- 


_—_ by — 2 * by he loſt his Service, they allowed the 


ter for beat · Servant to be a Witneſs. 
ing him. 


— — 2 
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The ſame Term. 


Underwood Againſt Hewſon. 
5 1 IE . was uncocking a Gun, Treſpaſs lies 


and the Plaintiff ſtanding to ſee 5, _ 
it went off and wounded him; and at the 
Trial it was held, that the Plaintiff might 


maintain Treſpaſs. 
Eaſter, tenth of George, B. R. 


vir e Muſgrave againft Ne- 
vinſon. 


Of 2 Trial at Bar a Corporator of Ap- A Corporator 
on a Recent 
pleby was put to. prove his receiving J* © ent 
the Sacrament within a Year before his E- mutt prove 
lection, it being recent; and therefore the his Qualifica- 
Court required it, though no Notice was . 


given him for that Purpoſe. 
Mich. the eleventh of George. 


Eaſt India Company againſt Glover. 
At Guildhall, before Pratt Chief Juſtice. _ King 
udgment to 


HE Plaintiffs declared upon a Sale of J 90 by De- 
Coffee at ſo much per hundred, Calan Ad- 
which the Defendant was to take away by — 


Dd 4 ſuch clared an, 


2 es er to . 


. ſucha Time, or anſwer in Damages. There 
Was a judgment by Default; and on exe- 
| cuting Writs of Inquiry before Chief Ju- 
1 ſtice Pratt at Guilaball, he refuſed to let 
| - the Defendant in to give Evidence of Fraud 
on the Side of the Plaintiffs at the Sale, 
| becauſe he ſaid the Defendant had admitted 
the Contract to be as the Plaintiffs had de- 
clared, by ſuffering Judgment by Default, 
inſtead of pleading Non aff. and now they 
were only upon the Vantum of Damages. 


$08 | 


% 


Eaſter, the eleventh of George. 


The King againſt the _ of 
Cheſter, 


A Deed is 


PON a Writ of Error out of FA 
2 County Palatine of Lancaſter, it ap- 


fore ſtampt. 98560 upon a Bill of Exceptions that a Deed 
produced in Evidence was not ſtampt at the 
Time of executing it; and the whole Court 
were of Opinion it was proper Evidence, 
being ſtampt at the Time it was produced; 
for | 8 {aid the Act never intended to avoid 
Deeds that were not ſtamped, but only to 
add a Penalty to enforce the Duty, and 
here the Penalty had been paid. Judgment 


affirmed. 
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| Seleft Caſes relating tina. _ 


Trinity, the eleventh of George. 
Chark again Godfrey, C. B. 


T was ſettled by the Court on great Con- Pradice in 
ſultation, and delivered in a ſolemn Re- delivering At- 


ſolution by Eyre Chief Juſtice, That an tormey's Bills, 
Attorney's Bill muſt be delivered on the 


zd of Fac. 1. c. 7. before any Action brought, 


that ſo the Client may have an Opportunity 


of looking into it before he is run to an 


further Expence. | 


The ſame Term. 
Shank, qui tam, againſt Payne. 
In Middleſex, before Raymond Chief Juſtice, 


N a Qui tam on the Statute of Uſury, the Party to uſu- 
1 Chief Juſtice refuſed to let the Party to... 
the Contract be a Witneſs to prove the Re- called to 
payment of the Money, becauſe till that Prove Fay. 
was proved he was no Witneſs at all. ; 


The King againſt Azire. 


N Indictment againſt the Huſband for wie wines 
an Aſſault upon the Wife, the Chief againſt Huſ- 
Juſtice allowed her to be a good Witneſs * 
e D d 4 =, 


rious Contract 
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. 2 


Houſe in the 


for the King, and cited Lord hy s Caſe 
Vol. I. State Trials. 


The Kin 8 againſt Fletcher, 


Deſendantis WO were indicted for an Aſſault, 
fined, he is a one ſubmitted, and was fined one 


Wirneſs for Shilling, and paid it; the other pleaded Not 

er. guilty; and upon the Trial the Chief Ju- 
ſtice allowed him to call the other Defen- 
dant, the Matter being now at an End a as 
to him. 


Mich. the REP of George. 
Fall againſt Cove. 


N by T was agreed to be Common Practice in 
twelve Taleſ- "> 9 | 
men. the Circuits, that if but one Juror ap- 


| pears, and he is challenged, there may be 
twelve Taleſmen ſworn, and try the Cauſe, 


Shelling again} Farmer. 
At Guildhall, before Eyre Chief Juſtice, C. B. 


| Seizing an Þ an Action of T reſpaſs and Impriſon- 


Faß Indie is 1 ment for Facts done in the Eaſt Indies, 
qo the Plaintiff laid them all (being tranſitory) | 


in London, and declared for ſeizing the 
Plaintiff's Houſe ſituate at London aforeſaid, 
in the. Pariſh and Ward aforeſaid. It was 

N e 5 objected 
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Select Caſes relating to Evidence. 111 
objected for Defendant, that the Treſpaſs as 
to the Houſe, was local, and they could 
not give Evidence of ſeizing a Houſe in 
the Eaſt Indies; and Eyre Chief Juſtice re- 
fuſed to let the Plaintiff give Evidence as 
to the Houſe, comparing it to the Caſe of 
| Rent for an Houſe at Barbadoes, where it 
has been held, you may bring Covenant for 
the Rent in England, but an Action of 
Debt, which is local, cannot be brought here. 
In tbe Courſe of the Evidence it appeared 
the Action was brought againſt the Defen- 
dant for an Impriſonment by him as Gover- 
nor of a Factory in the Eaſt Indies; and 
| for his Defence he alledged that he had Or- 
ders from the Company ſo to do, and ap- 
pealed to the Company's Books of Letters, 
| Sc. which he deſired might be produced. 
| _ Counſel attended on behalf of the Com- za 7adia 
pany, to defire to be excuſed, alledging Company 
that theſe were not of the nature of pub- — 
lick Books, which every Body has a Right Books of 
to have acceſs to, and of which Copies are Letters, He. 
Evidence ; whereas thoſe related only to the 
private Tranſactions of the Company, and 
it might be of miſchievous Conſequence, if 
in every Action wherein the Company is 
not concerned, they ſhould be obliged to 
lay open the Secrets of their Trade, and--+ + 
: diſcloſe to all the World a whole Series of 
Letters and Correſpondence between them 
5 and 
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Select Caſes relating to Evidenci 
and their Agents: However they ſaid they 


| had the Books and Papers there, and ſubmit- 
ted to the Directions of the Court. 


The Chief Juſtice ſaid he would not 


oblige the Company to produce them, and 

ſo left the Company at their Liberty, who, 
thereupon refuſed to. produce them, and 
they were carried back again to the * 

India Houſe. : 

| The Action was againſt the Defendant as 
Deputy Governor, and on Not guilty he 
gave in Evidence a Releaſe given by the 
Plaintiff to the Eaſt India Company in Pur- 
ſuance of an Award, whereby reciting he 

had ſuftained ſeveral Injuries by the Com- 
pany's Agents, particularly the Deputy Go- 
vernor ; therefore they awarded him one 
thouſand Pounds, and order him to give a 
general Releaſe : The Defendant being no 
Party to that Releaſe could not plead it; 
but the Chief Juſtice allowed him to give 

it in Evidence, in mitigation of Damages, 

and theſe not being private Papers it was 
conſented, on behalf of the Company, that 


| Where an 4. they ſhould be produced. 


ne e The Plaintiff in Reply would have called 


to take in all 
Matters, ſhall the Arbitrators to prove that they refuſed 


not be adm>- 
0 take into Conſideration the Occaſion of 


any thing was this Action, which was for the private per- 


not taken into ſonal Wrong. But the Award and Releaſe 
Conkderation. havin 9 
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| having general Words ſufficient to take in ©" 
all, the Chief Juſtice would not ſuffer any 
Evidence to be given to contradict the A- 

. ward; ſo the jury found for the Plaintiff 

(as they could not help doing, the Defen- 

i dant baving pleaded Not guilty) and gave 

] him a Aang Damages. 


. 5 

| Morris againſt Martin. 

: At Guildhall, before Raymond Chief Fuſtice. 

5 CTION for Meat, Ge. provided for Where Wiſe 
2 Defendant's Wife. The Defendant Se 3YPY 


with an Adul- 
proved ſhe went away from him with an terer, the Huſ- 


„ Adulterer; and the Chief Juſtice held that band cannot | 
5 the Huſband ſhould not be charged for Ne- 3 
ceſſaries for her, though the Plaintiff who 

8 provided for her had no Notice. And he 

ws ſaid Chief Juſtice Holt always ruled it ſo; 


and he put the Caſe of an Apothecary who 


” took a fick Woman into his Houſe, being 
= the Wife of a Country Gentleman, from 


: whom ſhe had gone with an Adulterer, 
< (Todd againſt Stoakes, Mich. 8 M. z. at 


jedi ©##/4ball) ſo the Plaintiff was nonſuited. 

ſed „ ; + | 2 
of | Martin and others again} Horrell. Goldwith's 
. ä r M 

* "HE Plaintiffs were Goldſmiths, and . Wit- 

ing one Stone, their Apprentice overpaid neſs in Action 


a Bill for it again. 
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114 Sela Caſes lating zo Bulk: 
: a Bill ten Pounds; and in an Action for Mo. 
ney had and Nena to the Plaintiffs Uſe 

the Chief Juſtice allowed Stone to be a 

Witneſs ; though it was objected that unleſs 

the Money was recovered back from the 
Defendant, Stone would be anſwerable to 

the Plaintiffs. But the Chief Juſtice ſaid 

he did it ex neceſſitate of the thing, and it 


would be of miſchievous Conſequence, if 


in Tranſactions of this Nature a Goldſmith's 
Servant ſhould not be a Witneſs; ſo the 
Plaintiffs recoyered the ten Pounds. 


{ 


Weaver again} Boroughs. 


Where there HE Plaintiff declared on a ſpecial 
| . Agreement for the Hire of a Horſe 


the Plaintiff at two Shillings and Sixpence a Day, and 
capnot So to keep him ſo many Days, and return him 
ral 51 ſafe at the End of the Time. There. was 
likewiſe an Indeb' AJ. for the Hire, and on 

the Trial the Plaintiff could not prove the 

ſpecial Agreement in the Manner he had 

laid it, and therefore his Counſel would 

have had Recourſe to the Indeb Af. to reco- 

ver only the Hire. But the Chief Juſtice 

was of Opinion, that the Agreement for two 
Shillings and Sixpence a Day being laid as 

Part of the ſpecial Agreement, which was 

not proved, he could not let them ſeparate 

that Clauſe, and recover for the Hire, as they 

might 
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might have done on a general Inded' Aj. i it 
not being a Debt, unleſs the Agreement 
had been proved ; and he put the Caſe of a 
Contract for Goods at a certain Price, where 
the Plaintiff is never ſuffered to recover upon 
the Quantum Meruit; ſo the Plaintiff was 
called. 


Wilkinſon _ Lutwidge. 


NASE upon a Bill of Exchange againſt In an ARtan 
the Acceptor; and it was objected, _— he 
that the Plaintiff ſhould not be admitted to need notprove 


prove the Acceptance until he had proved the — of 
the Hand of the Drawer; and a Differenccec 


was taken between this Caſe and the Caſe 


of an Action againſt the Indorſor who is 
liable, though the Bill be not ſigned by the 
Perſon who is ſuppoſed to draw it, becauſe 
an Indorſor is in the Nature of a new 


Drawer; whereas an Acceptor is not liable 


unleſs the Bill was fairly ſigned by the 
Drawer. But as to this the Chief Juſtice 
was of Opinion, that the Proof of an Ac- 
ceptance was a ſufficient Acknowledgment 
on the Part of the Acceptor, who muſt be 
ſuppoſed to know the Hand of his own 
Correſpondent; but he ſaid it would not 
be concluſive Evidence, and therefore if the 
Dee could ſhew the contrary, ' the 
„ 8 | | Reading 


NR 


116 8" Selett Caſes relating to Evidence. 
Reading the Bill on behalf of the Plaintiff © 
ſhould not preclude him. 5,-- 
Whereupon the Bill was read, and the c 
Queſtion came upon the Validity of the Ac- : 
£ ceptance, as to which the Caſe was this: ; 
What a- The Bill was drawn from New England 


mounts to an 
Acceptance of for a Sum of Money advanced there to fit 


a Bill of Ex- out a Ship that had put in there, after ha- t 
change. ving been taken b Pieates The Bill was / 
| drawn upon the Defendant who was the I 
Freightor, and he living at Yhitehaven, the n 
Plaintiff applied to a Merchant in London, 1 
who was his Correſpondent, to get him to t 
ſend this Bill and another of one hundred v 
and fifiy Pounds, drawn by the ſame Perſon h 
and on the ſame: Account. He ſent both n 
Bills ineloſed to the Defendant, who by 1 
Letter acknowledged the Receipt of i it, and C 
writes thus; The two Bills of Exchange 0 
* which you ſent me, I will pay them in d 
caſe the Owners of the Queen Anne do 
not, and they living in Dublin muſt firſt 
: apply to them; T hope to have their An- 
ſwer in a Week or ten Days; I do not 
expect they will pay them, but J judge 
it proper to take their Anſwer before I ! 
do, Which I requeſt you will acquaint 
* Mr. Wilkinſon with, and that he- may 
_ © reſt ſatisfied of the Payment.” 
In another Letter he writes, © I have not 
© had an Opportunity of ſending the Bills 
© you 
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Select Caſes relating to Evidence. 
G you ſent me, to the Owners of the 

Anne to Ireland, but will take the firſt 
Opportunity, and then ſhall remit to the 


Gentleman concerned according to my 
Promiſe. 


The Defendant upon this paid the hun- 


dred and fifty Pounds Bill, but in this Ac- 


tion infiſted that it did not amount to an 
Acceptance, being only conditional to pay 
it in caſe the Owners of the Queen Anne did 
not, and his Promiſe to procure it from 
them was in Favour of the Plaintiff. But 


the Chief Juſtice was of Opinion, that it 


was rather in Favour of himſelf, and he 


having undertaken to write to them, it was 
not incumbent on the Plaintiff to ſhew any 


Application to them; and as to the Ac- 
ceptance it was in his Opinion, a very ſtron 
one; the Bill was preſented to the Defen- 


dant, ſays he this is a good Bill, and I will 


pay-it: You need not proteſt it, for it ſhall 
be paid; I only deſire that for my Conve- 
nience you would ſtay till I can write to 
the Owners in Treland, who I do not ex- 
pe& will do any thing in it: This will be 
of Service to me, and as to you, you ſhall 
be ſecured, for I promiſe you ſhall have the 
Money. at all Events. 


The Bill being payable thirty Days after Intereſt given 


Sight, the Jury gave Intereſt from thirty 5 — 1 


Days after the Date of the firſt Letter, ceptance. 
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1418 Select Caſes relating to Evidence. 
which acknowledged the Receipt of the 


Bill. 
| Syderbotrom againit Smith. 
In Middleſex, before Eyre Chief J uſti ce, C. B. 


In Adion a-. IN an Action againſt the Indorſor of a 


| — arr. promiſſory Note, the Chief Juſtice di- 


t prove | 
— 2 rected the Jury to find for the Defendant, 


Drawer. becauſe the Plaintiff had not proved Dili- 


gence to get the Money of the Drawer, be- 


Vs Salk. ing of the old Opinion, that the Indorſor 
Ti. Bil. Be. only warrants upon the Default of the 


Drawer. V, - 


Norcott againſt Orcott. 

—— and the Iſſue to be tried was, whe- 

not intitled to ther he was a Shelterer within the Mint on 

his Diſcharge the 11th of February 1722. To prove him 
on the Mint | EG | „L. 

Act. at Large at that Time, the Plaintiff called 

ſeveral of the Creditors; and it was objected 

that they were not good Witneſſes to prove 

it, being intereſted in the Event of the 

Queſtion ; and the Caſe of Shuttleworth and 

Bram was cited, where on an Iflue out of 

 QHancery, to try whether a Bankrupt had 

forfeited the Allowance out of his Eſtate 

by Gaming, contrary to the Act, it was 


—— 
iv us” 


"| 4 refuſed 


A Creditor T Defendant pleaded the Mint Act, 


7 | 


the 


Sele Ciſes relating to — 14 19 


refuſed to let any of the Creditors be ſworn 
to prove a Gaming, becauſe that was ſwear- 
ing to increaſe their own Dividend. 

The Chief Juſtice allowed that Caſe; but 
ſaid that affected all the Creditors, where- 
as here the Plaintiff only was at preſent con- 
cerned : He ſaid it would go to their Cre- 
dit, but not to their n ſo they 
were ſworn. 


Powel againſt Hord, Sheriff of Ox- 
 fordſhire. | 


In Middleſex, before Raymond Chief Juſtice, 


CTION for falſe Return of Non eff Sheriff's Bal. 

invent, on Meſne Proceſs, and the —_——— 
Chief Juſtice refuſed to let the Defect an Ave to 
prove by the Bailiff who had the Warrant, art. 
that he had endeavoured to execute it, be- 
cauſe he had given Security, ſo that it was 
his own Cauſe in Effect. 

The Sheriff being not able to excuſe the In Adion for 


falſe Return 
Return, it was attempted to mitigate the "Fn, 


Damages by ſhewing that the Defendant ces the Jury 


was {till viſible, and it being only Meſne m_ 7 
Proceſs the Debt was not loſt, and the ea 


Meaſure of Damages ſhould be only the 


Expence of the Proceſs. The Chief Juſtice 
in his Direction inclined to give the Plain- 
tiff the whole Debt of forty three Pounds 
Vol. II. Ee (it be 


8 


WT EE? 


2 28, 02 2 . es» 


— 2 —ä— = 
8 


— A DD 
— wVp—¹ . ps In HD Og es I Re 


*" + 
So z: A GC 2 — wt, = 12 e > 
2 — te — — 
e Ty RS III SEEN. 
CT TD —•— Ä 42 — ” — ——— - - at 
* 2 120 — * 4 
* - 
* * 
. - * N 


dant cannot 


Select Caſes relating to Evidence. | 

(it being an Action of Debt on a Jude. 
ment) dene there was but a Poſſibility 
of the Plaintiff's recovering againſt the ori- 


1 =. ginal Defendant. He faid it would depend 


on Circumſtances, and if the Defendant had 

been a Man of Eſtate, and ſo no Danger, 

he ſhould think the Debt would be too 

much to give ; but that not being this Caſe, 

5 the jury found the whole Debt in Damages 
1 with the Opinion of the Chief Juſtice; and 
2 afterwards the Plaintiff moved for a new 


-. Trial; and upon the Chief Juſtice's ſtating 


the Caſe as it appeared upon the Evidence, 
the whole Court were of Opinion the 
Chief juſtice had done right in refuſing the 
Bailiff to be a Witneſs, and that as to the 
point of Damages the Verdict was right, and 
there ought to be no new Trial. 


Stone againſt Lingwood. 
At Guildhall, before Eyre Chief Fuftice. 


Ia Trover 2 Plaintiff was Captain of a Ship, 


the Defen- and the Defendant Owner. The 


Juſtify detain- Plaintiff brought over a ſmall Parcel of E- 


ing Goods till Iephant's Teeth on his own Account, and 
Money laid 


out upon them à large Parcel for the Defendant, who en- 


is paid. tered the whole at the Cuſtom-Houſe, paid 
the Duty, and had the whole delivered out 
to him; and not redelivering to the Captain 


his 


f 


Select Caſes relating to Evidence. 12 
8 his Parcel, an Action of T rover Was 
y brought; and it was inſiſted for Defen- 
bo dant, that the Plaintiff ſhould ſhew a Ten- 
d der of the Duty, otherwiſe the Goods were 
d in the Nature of a Pledge, and he was not 
, bound to deliver them. But the Chief ju- 
0 ſtice ſaid that would not juſtify the Defen- 
„ dant in keeping them, for he had his Ac- 
- tion for the Money, and if he would ſhew 
d what the Duty came to, it ſhould be de- 
1 ducted in Damages. 


ö Ryley againdt Hicks. 
e 7n Middleſex, before Raymond Chief On 
5 


HE Plaintiff declares, that the 24th Leaſes by Pa- 
of February 1723 ſhe a to en 


Years to com- 
the Defendant a Chamber, a Cellar, and mence at a 


Half a Shop, to hold from Lady-day then future Day 
next, for a Quarter of a Year, and ſo from“ __ 

; Quarter to Quarter ſo long as both Parties 
p, {hall pleaſe, at five Pounds a Quarter. 

ne i It was objected by Phitaker, that this 
2 being to commence at a future Day was but 
1d a Leaſe at Will fince the Statute of Frauds : 
.- The Chief Juſtice at firſt thought it a good 


1d Objection, but upon further Contideration 
ut he was of Opinion, that the Exception was 
in not confined to Leaſes that were to com- 


113 | „ mence 
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122 Select Caſes relating to Evidence. 
mence from the Time of making, but was 
general as to all Leaſes that were not to 


hold for above three Years from the ma- 
king ; ſo the Plaintiff had a Verdict. 


Titus againſ} Lal Preſton. 
At Guildhall, before Gilbert Chief Baron. 


\EBT on Bond; Defendant pleaded 
that the Money was lent from the 


Change Alley 
Com putation 
is to be taken 


by Calendar 24th of Auguſt to the 24th of May, for a 


Months. Premium of one hundred and fifty Guineas, 
and on Evidence it appeared the Bargain 
was for nine Months: It was objected for 
Plaintiff to be a Variance, becauſe Months 
mult be taken to be Lunar, and not Calen- 
dar, and then it does not come ſo far as 
the 24th of May. But the Chief Baron 
thought it well enough, the general Under- 
ſtanding being of Calendar Months in Caſes 
of this Nature; ſo Defendant had a Ver- 
dict. 


Moreland againſt Bennet. 
> Middleſex, before Raymond Chief . 
If any Inte- 


cam 1 O a Bond of thirty Years ſtanding the 


Bond after the Defendant pleaded Solvit ad Diem, 


28 and relied upon the Preſumption. The 


| on the Statute, Plaintiff 


Select Caſes relating to Evidence. 


Plaintiff i in Anſwer could only prove Pay- 


ment of Intereſt two Years after the Time 
mentioned in the Condition, but gave no 
Evidence of any Receipt or Demand for 


_ twenty-eight Years paſt. The Chief Juſtice 


was of Opinion that this Plea of Payment 


at the Day was to be taken as ſtrictly in 


this Caſe, which went only upon the Pre- 
ſumption, as in any other Cafe; and the 


Plaintiff having falſified the Plea by ſhew- 


ing a Payment of Intereſt two Years after, 

it was not enough to ſay the other twenty- 
eight Years were enough to let in the Pre- 
ſumption, becauſe to take Advantage of 
that the Defendant ſhould have pleaded upon 


the Act, for Amendment of the Law, that 
he paid the Money after the Day, in which 


Caſe it would have been with him upon 
this Evidence, 


The King again Fox. 


N an Indictment for an Aſiault it was Laying a 


proved that the Proſecutor had laid 


E443 „ | Fowler 


| not incapaci- 
a Wager that he ſhould convict the Defen- tate for a 


cant; "and the Chief Juſtice held him to be ; Love 
a good Witneſs for the King, though it 2 Mod. Caſes 
might go to his Credit. 
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Fowler againſt Sir Thomas Samwell. 


At Guildhall, before Raymond Chief Fuſtice, 


'OWLER, being the ſurviving Partner 
of Nicholls, brought an Action upon 
the following Note, and likewiſe declared 
on an Indebit' Aſumpfit. Received and 
© borrowed of Richard Nicholls and Co. 
four thouſand five hundred Pounds, which 
© I promiſe to repay with Intereſt on his 
* transferring to me, or Order, five hundred 
and fifty Pounds South Sea Stock.” The 
Tender of Stock was proved to be after the 


Death of Nicholls, and the Chief Juſtice 


A 


was of Opinion, War it being tied up to 


a Tender by Nicholls (who had Time du- 


ring Life, if not haſtened by Requeſt) no 


Maſter liable 
for Fraud of 


&pprentice. 


Tender afier his Death could make this an 
abſolute Debt, recoverable upon an {ſndebit 
Aſſumpfit. But the Plaintiff muſe go upon 


the ſpecial Count. 


Grammer and others againſt Nixon. 
At Guildhall, | before Eyre Chief Tuſlice. 


Goldſmith's Apprentice ſold an Ingot 
of Gold and Silver, upon a ſpecial 
Warranty that it was of the fame Value 


ber 


1 W RW - 
n * — WPIIEY 1 9 har nn : a 
N , ? 4 5 


Jo 


Select Caſes relating to Evidence. 
er Ounce with an Eſſay then ſhewn. Upon 


the Evidence it appeared he had forged the 
Eſſay, and that the Ingot was made out of 


a Lodger's Plate which he had ſtolen. And 


the Chief Juſtice held the Maſter was an- 


ſwerable in this Caſe. 


Eater, the ninth of George, Ro. 21. 


Jones again Pearle. 


IN Trover for three Horſes the Defen- Innkeeper 
cannot fell the 


Gueſt's Horſe 
at Glaſonbury, and that the Plaintiff was a for keeping. 


dant pleaded that he kept a publick Inn 


Carrier, and uſed to ſet up his Horſes there, 
and thirty-ſix Pounds being due to him for 


the Keeping the Horſes, which was more 


than they were worth, he detained and 
ſold them, as it was lawful for him to do. 
And on Demurrer, Judgment was given 
for the Plaintiff, an Innkeeper having no 
Power to ſell Horſes except within the 5 4 
of London, 2 Roll. Abr. 8 5. 1 Vent. 

Mo. 876. and beſides, when the Horſes bo 
been once out, the Power of detaining them 
for what was due before did not ſubfiſt at 


their coming in again. 


Ee 4 
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Mich. ninth of George, Ro. 363. 
| Acheſon again$ Fountain. 
| The Order of PON a Caſe made at WA Prius be- 


85 N N fore Pratt Chief Juſtice, it appeared 
£ 1 In. that the Plaintiff had declared on an Indorſe- 
n ment made by William Abercrombie, where- 
E by he appointed the Payment to be to Lew- 
% Acheſon, or Order; and upon producing 
the Bill in Evidence it appeared to be pay- 
able to Abercrombie, or Order, but the In- 
| nor Fanent was only in theſe Words, : Pray 
pay the Contents to Lew:/a Acheſon, and 
therefore it was objected, that the Indorſe- 
ment not being to Order, did not agree 

with the Plaintiff's Declaration. 

But upon Confideration the whole Court 
were of Opinion it was well enough, that 
being the legal Import of the Indorſement, 
and that the Plaintiff might upon this have 
indorſed it over to another, who would be 
the proper Order of the firſt Indorſor. Judg- 
ment for the Plaintiff, 


Mich. the twelfth of George. 
: Burnaby's Caſe, In Chancery. 
Being in Ex- E Body of the Defendant was in 


| 3 of Execution, and afterwards a Com- 
miſſion 


wk Debt. 


Veleck Caſes relating to Evidence. 127 
miſſion of Bankrupt iſſues againſt him on 
the Petition of the Plaintiff in the Action; 
and Lord Chancellor King ſuperſeded it, 
becauſe his Debt was ſatisfied in Sen 


tion of Law, and he could not be a peti- 
tioning Creditor. 


Mich. the twelfth of George. 


The Duke of Somerſet again France 
and others. 


W a Trial at Bar on a feigned Iſſue The o 


touching the Duke's Right to a Fine, r 


as next admitting Lord upon the Death of Manos, al- 
the Dutcheſs, the Court refuſed to let the lowed to be 
Lords of other Manors be Witneſſes for the 2 in Evi 
Duke: But they ſuffered the Payment by 

ſome other Tenants of the ſame Manor to 

be given in Evidence, as alſo the Cuſtoms 


of other Manors. 


Browning againſt Newman. Caſe fr 
Mords, by 


At Guildhall, before Raymond Chief Juſtice. 1 


J. S. and ſeve- 
HIS was an Action upon the Caſe, = others ; 


for theſe Words, © You are a Thief the Plaintiff 
ſhall only be 


* and J will prove you ſo, The Plaintiff admitted to 


declared that by Reaſon of the Defendant's prove the 
ſpeaking them, one John Merry and divers porta 805 


others ticularly. 


a 
U 


128 het 2 Caſes RW, to + mate 
* 2 8 others, who were his Cuſtomers, left off 
| dealing with him in Trade. | 
Upon the Trial the Plaintiff proved the 
ſpeaking the Words, and the ſpecial Da- 
mage as to Merry, and would have gone 
on to prove by ſeveral others, that they had 
likewiſe left off dealing. with him by reaſon 
of the Defendant's ſpeaking theſe Words. 
But the Defendant oppoſed this; becauſe 
(as he inſiſted) he could not be ſuppoſed to 
be prepared to anſwer ſuch uncertain kind 
of Evidence. 
The Chief Juſtice ſaid, That in Actions 
for Words, which are not in themſelves 
actionable, and where the ſpecial Damage 
is the Gift of the Action, this ſort of Evi- 
dence is allowed, though the particular In- 
ſtances of ſuch Damages are not ſpeciacd in 
the Declaration: But in Actions for Words, 
which are in themſelves actionable (as the 
preſent Words are) particular Inſtances of 
ſpecial Damage ſhall not be given in Evi- 
dence, unleſs particularized in the Declara- 
tion; and therefore he thought the Plain- 
tiff could not be allowed to give particular 
Inſtances of the Loſs of any other Cuſto- 
mer, except Merry. He ſaid that he had 
NEW Thon it ruled otherwiſe; but this was 
. © give Evidence his Opinion: However he admitted the 
of the Loſs of Plaintiff to give general Evidence of the 


other Cuſto- 
8 Loſs of Cultoment. 


Carter 
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Carter again} Shepheard. 


: ROVER for a Goldſmith's Note for Putting Mo- 
one hundred Pounds; the Fact was, e te 2 


I Bag, is an Al- ” 


C. had a Note of Shepheard's; while Shep- teration of the 
heard was paying him the Money, C. put Foſſeſſon. 

fifty Pounds into his Bag of the Money 
after it was told and laid on the Counter, 
while the reſt was telling, during which 
Time the fifty Pounds in the Bag was ſtolen ; 
and the Queſtion was whether Carter by 
putting the Money in the Bag had ſo ap- 
propriated it to himſelf that he ſhould ſtand 
to the Loſs thereof ; and the- Court held 
that he ſhould, for the Poſſeſſion of it was 
the ſame as if he had put it in his Pocket, 
and he might have Detinue for it after it 
was in his Bag; accordingly the Court or- 
dered, that whereas he had a Verdict for 
one hundred Pounds he ſhould have a Judg- 
ment for one hundred Pounds, and make 


a Releaſe for fifty Pounds on Record. 


Car again} King. 


EBT againſt the Huſband for lodg- Cohabitation 

ing of his Wife; and the Proof was is enough to 

only that he formerly cohabited with her, urge 
and owned her as his Wife; and held ſuffi- may diſcharge 


cient to charge him, but that he might himſelf by 
i 4 | — diſ Elopement. 
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WO 1 3 
E710 
| 
- 


diſcharge himſelf by giving Elopement in 
Evidence, for they that will truſt a Wife 
that has eloped, do it at their Peril. 


Dillon ag Crawley. 
S al hs _ A 12 | 
Jo --< Ft RROR of a 5 — upon a De- 
Wunder the murrer to Evidence in the Common 
Hand of the Pleas; a Witneſs to the Sealing and Deli- 
good Proof of of very of a Deed being ſubpœned did not ap- 
the Bond. pear, but to prove it the Party's Deed, they 
proved an Indorſement made by him there. 
upon three Years, after reciting a Proviſo 
within, that if he paid ſuch a Sum the 
Need ſhould be void, e ene 
the ſaid Sum was not paid, and a Fine was 
| levied of the very Lands mentioned in the 
Deed to Crawley, and by the Indorſement 
he expreſsly owned it to be his Deed; and 
upon this the Need was read ; and now it 
was objected, that this was not good Evi- 
dence, becauſe not the beſt the nature of 
the Thing would bear, but only circum- 
ſtantial, which ought never to be admitted 
where better may be had from the nature 
of the Thing ; becauſe Circumſtances are 
fallible and doubtful; and it is upon this 
Reaſon that a Copy of a Record is good, 
becauſe one cannot have the Record itſelf, 
but a Copy of a Copy will not do. Upon 
Non eſt PRO to a Bond, one of the Wit- 
neſſes 


bad 
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neſſes being ſubpœned did not appear, and 


not within the Reach of any Proceſs of the 


2 Ge relating to Evidence. 1 


it was offered to prove that he owned it 
his Bond, but it was denied to be allowed. 

Holt: Can there be better Evidence of a 
Deed than to own it, and recite it under 
his Hand and Seal ? Judgment affirmed by 
the whole Court. 5 


Eaſter Term 1709. 


Lord Angleſea againſt Lord Altham. 
N a Trial at Bar, in the King's Bench, Depoſition of 


one in Te- 


on an Iſſue out of Chancery, Lord 2 
Chief Juſtice Holt allowed the Depoſition 
of one in Ireland to be read, becauſe he was 


Court. Cro. Fac. 542. 


Mich. the twelfth of George. 
Jeffries againſt Auſtin. 
Tn Middleſex, before Eyre Chief Fuſtice. 


N an Action upon the Caſe, upon a Conſideration 
promiſſory Note brought by the Perſon Naa 

to whom it was payable, the Chief Juſtice red into. 
let the Defendant in to ſhew that it was de- 

livered in the nature of an Eſcrow, vig. as 

a Reward in Caſe he procured the Defen- 

dant to be reſtored to an Office, which it 
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* Infant bound 
by Promiſe of 


Payment at 
full Age. 


Ne 


Select Caſes relating to E udenen 


being proved he did not effect, there was 
a Verdict for the Defendant. 


Hilary, the twelfth of George. 
Southerton againſt Whitlock.- | 
At Guildhall, before Raymond Chief Fuſtice. 
T was held, that if Goods which are 


not Neceſſaries are delivered to an In- 
fant; who after full Age ratifies the Con- 


tract by a Promiſe to pay; he is bound: 


And he left it to the Jury whether there 


was any Confirmation of the Contract at 


If I ſend my 
Servant with 
the Goods, 
the Carrier 
is not liable. 


full Age. 
Hilary, the twelfch of George. 
Eaſt India Company against Pullen, 
At Guildhall, before Raymond Chief Yuftice. 
CTION againſt the Defendant as a 


Common Carrier, on-an Undertaking 
to carry for Hire on the River Thames, 
from the Ship to the Company s Warehouſes. 
Upon the Evidence it appeared the Defen- 
dant was a Common Lighterman, and that 


it was the Uſage of the Company, on the 


unſhipping of their Goods, to clap an Of— 
ficer, who is called a Guardian, in the 


Lighter, 


SelefF Caſes relating to Evidence. E 133 g 


Lighter, who, as ſoon as the Lading is 
taken in, puts the Company's Lock on the 


| Hatches, and goes with the Goods to ſee 


them fafe delivered at the Warehouſe, It 
appeared to be done ſo in this Caſe, and 
2 of the Goods were loſt. 
The Chief Juſtice was of Opinion this 
differred from the common Caſe, this not 
being any Truſt in the Defendant, and the 


Goods were not to be conſidered as ever 


having been in his Poſſeſſion, but in the 
Poſſeſſion of the Company's Servant, who 
had hired the Lighter to uſe himſelf; he 
thought therefore the Action was not main- 
tainable, ſo the Plaintiffs were nonſuited. 


Hilary, twelfth of George. 
Geary agains Harding. 


In Middleſex, before Raymond Chief Fuſtice. 
i 


N an Action for ſcandalous Words, the In Slander, 


Evidence of 
| Defendant was admitted, upon Not guil- che Truck of 


ty, to give Evidence of the Truth of the the Words 

Words in Mitigation of Damages. may be given 
| | in Mitigation 

of Damages. 


Hilary, 
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In an Action 


for a malici- 


ous Proſecu- 
tion an Ad- Juſtice allowed the Plaintiff to give in Evi- 


vertiſement of dence an Advertiſement, put into the Papers 
the Indict- 


ment read. 


Y : 
3 $1 5 
1 * £ 
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Hilary, the enelfch of George, 
Chambers againſt Robinſon. 


N an Action for a malicious Proſecution 
of an Indictment for Perjury, the Chief 


by the Defendant, of the finding the In- 
dictment with other ſcandalous Matter, 


though an Information had been granted 


for it as a Libel ; not (as he faid) that the 
Jury were to confider it in Damages, - but 
only as a Circumſtance of Malice. 


The Kin g again Travers. 


A. Kin neſron 4 Af zes, Lent, 1726, before 


What Age 
the Law will 
allow an In- 


fant to be a 


Witneſs at. 


Raymond Chief Fuflice. | 


THE Defendant was indicted the laſt 
Summer Aſſizes for a Rape upon the 

Body of a Child then little more than fix 
Years old, and becauſe the Lord Chief Baron 


Gilbert refuſed to admit the Child as an E- 


vidence againſt him, he was acquitted: But 
at the ſame Aſſizes an Indictment was found 
againſt him for an Aſſault, with an Intent 


to raviſh the ſaid Child; and this Indict- 


mond Chief Juſtice, the ſame Objection 


ment coming now to be tried before Ray- 


Was 


2 


Select Caſes relating to Evidence. 
was made by Comyns and Darnal, Serjeants, 


dig. That the Girl being now but ſeven 
Vears of Age could not be a Witneſs: They 


inſiſted that it had formerly been held, that 


none under twelve Vears of Age could be 
admitted to be a Witneſs, and ſaid that a 


| Child of fix or ſeven Years of Age, in point 


of Reaſon and Underſtanding ought to be 


conſidered as a Lunatick or Madman. 


On the other Side it was ſaid, that in 
Capital Caſes which concerned Life, this 


Objection might be allowed, but in Caſes 
of Miſdemeanor only, as this was, ſuch 


a Witneſs might be admitted : They infiſted 
that the Objection went only to the Credit 


of the Witneſs ; and Hale's P. C. ſays, that 
the Examination of one of the Age of nine 
Years has been admitted: And a Caſe at 


the Old Baily 1698 was cited, where, upon 


ſuch an Indictment as this, Ward, Chief 


Baron, admitted one to be a Witneſs, who 


was under the Age of ten Years, after the 
Child had been examined. about the Nature 
of an Oath, and had given a reaſonable Ac- 
count of it. 


But Raymond Chief Juſtice held, that 


there was no Difference betwixt Offences 
Capital and leſſer Offences, in this Reſpect; 
and that a Perſon who coeds not be a Wit- 
neſs in the one Caſe, could not in the other, 
The Reaſon why the Law prohibits the 

For © FY Evi- 
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136 Select Caſes relating to Evidence. 
Evidence of a Child ſo young, is becauſe 
the Child cannot be preſumed to diſtinguiſh 
betwixt Right and Wrong. No Perſon has 
ever been admitted as a Witneſs under the 
Age of nine Years, and very ſeldom under 
ten. In the Old Bailey in 1704, this Point 
was thoroughly debated in the Caſe of one 
Steward, who was indicted upon two In- 
dictments for Rapes upon two Children, 
The firſt was a Child of ten Years and ten 
Months, and yet that Child was not ad- 
mitted as a Witnels, before other Evidence 
was given of ſtrong Circumſtances as to the 
Guilt of the Defendant, and before the Child 
had given a good Account of the Nature of 
an Oath : The tecond Indictment againſt 
Steward was attempted to be maintained by 
the Evidence of a Child of between ſix and 
ſeven Years of Age: But it was unanimouſ- 
ly agreed, that a Child ſo young could not 
/ | be admitted to be an Evidence; and the 
Child's Teflimony was rejected without in- 
quiring into any Circumſtances to give it 
Credit. And it was merely upon the Au- 
thority of Hale's P. C. where it is ſaid, that 
a Child of ten Years of Age may be a Wit- 
neſs, that the other Child of that Age was 
admitted to be a Witneſs in the firſt Indict- 
ment, | 

And in the preſent. Caſe the Child was 
refuſed to be admitted a Witneſs, and there 

| not 


. — ,,, De. Wo) et en LEN oo re el er A ren td, n * 
* eng 
N a = 14 
” 0 
— C 


. l _ yy 7 
. «(HX % ²˙» ²˙ m :m · . 2 . . ...... 8 a 
n - = 
” 5 f 
i * - 
0 \ 2 8 


Select Caſes relating to Evidente. = 
not being Evidence ſufficient without her, 
the Defendant was acquitted. 


Eaſter, the twelfth of Georoe. 


Bredon qui tam, againſt Herman. 
At Guildball, before Eyre Chief Fuſtice. 


ARR. Qu tam for not regiſtering A fotmer Re- 
Articles of Apprenticeſhip according W 
to the Stamp Act. The Defendant pleaded Evidence on 
Nil debet, and upon the Trial he offered Ni 4tber in a 
in Evidence, a Record of a Recovery againſt I 
him for the ſame Forfeiture by another Per- 

ſon, and fo. endeavoured to diſcharge him- 

ſelf by this, under the Plea of Ni Debet; 

and it was bed for him that if it appear- 


ed that there was a Recovery againſt him 


by another Perſon for the ſame F orfeciture, 


he was thereby diſcharged againſt all Men, 
and owed nothing upon Account; and 
therefore it was very proper to give this 
Record in Evidence upon Ni debet. 

But Eyre Chief Juſtice denied this Re- 


cord to be given in Evidence, and ſaid the 


Defendant ought to have pleaded it, if he 


would take Advantage of it, for if ic had 
been pleaded, the Plaintiff would hve been 
at Liberty to have replied Nul tiel Record, 
or that it was a Recovery by Fraud to de- 
feat a real Proſecutor, which he could not 


be prepared to ſhew upon this Iſſue. 
FE3 Trinity, 
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138 Select Caſes relating to Evidence. 
Trinity, the twelfth of George. 
The King againſt Newport. 
At Guildhall, before Raymond Chief Juſtice. 


Information || Nformation for a Libel, ſetting forth that 
—_ of the Defendant cauſed to be printed and 
Byy, when Publiſhed a ſcandalous Libel called the Pojt- 
Defendant Boy of to in which is con- 


was only contained the allowing ſcandalous Paſſage, and 
cerned in one 
Paragraph ſo ſets out the Paragraph. 


thereof, not Upon the Trial it appeared the Defen-, 
— nt brought the Paragraph to the Printer, 
and deſired him to publiſh it in the Poſt- 
Boy ; and the Chief Juſtice was of Opinion 
this Evidence did not ſupport the Informa- 
tion which charges him- as the Publiſher 
of the whole Paper, whereas it now ap- 
pears he was concerned only in a Part of 
it. So the Defendant was acquitted. 


The ſame Term. 
Manwairing again} Sands. 
In Middleſe, before Raymond Chief Juſtice. 


Huſband not IN an Action againſt the Huſband for a 


chargeable for 
n laced Head ſold to the Wife, it was 


adulterous proved that the Wife lived from her Huf- 
Wie. band 


1 


See Caſes relating to Evidence. 139 


band in Adultery, and that ſhe told the 
Plaintiff ſhe had a Huſband, but that ſig- 
nified nothing, for ſhe would pay him her- 
ſelf : The Chief Juſtice held the Defendant 
not chargeable, and ſaid he ſhould have 
ruled it fo if there had been no actual No- 
| tice, which only ſtrengthened the Caſe. 


The ſame Term. 
Pepys againſt Sir John Lambert. 
At Guildhall, before Raymond Chief Juſtice. 


HE third Indorſee of a promiſſory 3 Within ue 
Note, kept it from the firſt of No- Kae 3 
„ to the ſeventh of January, without demanded. 
receiving it of the Maker of the Note; and 
in an Action againſt the firſt Tndoriee, 
without Notice, the Plaintiff was nonſuited 


for his Neglect. N 
The ſame Term. . 
Jenkins againſt Purcel. 
At Guildhall, before Raymond Chief Tutice 


HILST the Jury were ſwearing, Praftice at 
the Defendant's Council called for M Friu. 
the Record, and finding a Miſtake in it, 


laid they would make no Defence. The 
1 Plain- 


140 Select Caſes relating to Evidence. 
v2 Plaintiff's Counſel upon this, in order to 
avoid a Nonſuit, and to ſave the C oſts, re- 
fuſed to pray a Tales, and though twelve 
had been ſworn, yet there having been no 
actual Prayer of a Tales, the Cauſe was 
ſuffered to remain for want of Jurors. 


Lindſey aft Talbot. 


Attorney not XN a Trial at Bar the Court refuſed to 
| allowed to 
ive Evidence hear the Evidence of an Attorney, of 


againſt his Matters revealed to him by his Client, and 

ent. Trin. 3 George, Aſirey againſt Aſop, an At- 
torney turned off by the Plaintiff offered to 
give Evidence againſt her; and Parker Chief 
Juſtice refuſed to hear him, and reproved 
him, 


 Michaelmas, 1704. 
Combs againſt Spencer, 
Where Inroll- H; LD by Trevpr Maſter of the Rolls, 


= ent of a that the Inrollment of a Deed is only 
| 3 is Evi. for ſafe Cuſtody, and therefore a Copy of 


the Inrollment is no Evidence unleſs the 


Deed itſelf be loft. 


Eaſter, 
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Eafter, the ninth of George. 

Harris again} The Biſhop of Lincoln. 

In Chancery. 


JAROL Evidence was admitted to Parol Evi- 

prove who was intended by the De- e —_ 

- k WY a ed to explain 
ſcription in a Will of the Heir ex farte Ma- a Will. 
ternd. | 


Hilary, 1708. 
Kerk againſt Clarke. 
In Chancery, 


Jo EC: Evidence was allowed to prove And to prove 
a ſubſequent Conſideration for a volun- a Confidera- 
tary Settlement. ; 


Hilary, the fifth of George, B. R. 
The King again Holiday. 


| N Indictment for a Conſpiracy in in- Conſpiracy in 
difting A. A. cannot be a Witneſs, indien % he 


cannot be a 
Witneſs, 


Mich, the thirteenth of George. 


Storey againdt Atkins. 


Romiſſory Note may ſtill be given in Promiſſory 
Evidence on an Indebit' Afſumpit. Note Evi- 
F# 4 | 


dence on In- 
The 4 Ap. 
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The ſame Term. 


The King again} Reeks. 


How to au- PON a Trial Bar on an Information 
_—_— + a in Nature of a Quo warranto, for 
is not ſtampt the Office of Burgeſs of Chrift-Church, the 
at the Time. Admiſſion of the Defendant was produced, 
and it appeared to be a Parchment that had 
only one Stamp, and yet had five Admiſ— 
ſions entered upon it, and in Order to make 
it good, they had annexed four other Parch- 
ments, each of which was ſtamped ; and 
the Court held that would not make it 
good, and that the proper way would have 
been to have paid the four Penalties, and 
had: four new Stamps on the firſt Parch- 
ment, as was done in the Biſhop of Cheſter's 
Caſe; and for want of this there was a Ver- 


dict againſt the Defendant. 
The ſame Term. 


Bat ſon and others againſt Sayer. 


"" In Middle ſex, before Raymond Chief Ju- 
There may ft ce, 


bea ſelect 


ſt , he 
b- ah = N an Action for a falſe Return of a Man- 


only as a Cir- Þ damus to ſwear the Plaintiff into the 
 eumltance Office of Church-Warden, the Plaintiff ſet 
need not be 

proved. out 


* 0 ” 1 


' 
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out that he was elected, and preſented him- 
ſelf to be ſworn, but was refuſed, and the 
Return to the Mandamus was, that he was 
not elected. | 

The Chief Juſtice held, that by Law 
there may be a ſelect Veſtry, and that in 
this Caſe the Plaintiff need not prove the 
preſenting himſelf to be ſworn, becauſe that. 
1s but a Circumſtance, and not to the Point 


of Truth or Falſity of the Return, 


The ſame Term. 
The King againſ# Rhodes. 
At the Old Bailey. 


Ndictment for forging a Letter of Attor- Party whoſe 
L ney, whereby he transferred Mr. Hey- HD 
ſtam's Stock; and Mr. J. Forteſcue refuſed neſs to prove 


to let Mr. Heyſbam be a Witneſs. it a Forgery. 
The ſame Term. 


Oſborn againſ# The Governor, Oc. 
of Guy's Hoſpital. _ 


At Guildhall, before Raymond Chief Fuftice. 
Where a Man 


for Work and Labour in tranſacting ExpeRtation 
of a Legacy, 


Mr. Guys's Stock Affairs in the Year 1720. he cannot ſue 
t the Executor. 


"TV E Plaintiff brought a Quant Meruit does work in 


| P 
— ——— 
— — 


. ————— — 
rr. 
WD — nee 


It appeared he was no Broker, but a Friend, 

and it looked ſtrongly as if he did not ex- 
pect to be paid, but to be conſidered for it 

in his Will; and the Chief Juſtice directed 
the Jury, that if that was the Caſe they 
could not find for the Plaintiff, though no- 
thing was given him by the Will, for they 
ſhould conſider how it was underſtood by 

the Parties at the Time of doing the Buſi- 
neſs, and a Man who expects to be made 
amends by a Legacy cannot afterwards re- 
ſort to his Action. 


The ſame Term. | | 


Burrows againſt Jemino. 


Tz Chancery. 


A Man can- Bill of Exchange was drawn upon the => 
not be ſued Apes * OY 
here on his Plaintiff at Leghorne which he accept- 


Acceptance of ed, but by the Law there, if a Bill be ac- | 
—— WET cepted, and the Drawer fails, and the Ac- | 
ge a- g : 

broad, after ceptor has not ſufficient Effects of the | 

he has been Drawer in his Hands at the Time of the 
1 Acceptance, the Acceptance becomes void. | 
that Country. And this happening to be the Plaintiff's | 
Caſe, in order to diſcharge himſelf of this 
Acceptance he inſtituted a Suit at Leghorne, | 

| and his Acceptance was thereupon vacated 
2 by a Sentence in that Court. | 


A fter 851 
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Afterwards the Plaintiff returned to Eng- 
Jand, and was ſued here at Law, upon 
this Bill; and thereupon he exhibited his 
Bill in this Court for an Injunction and Re- 
Belt. 

King Lord Chancellor was clearly of O- 
pinion, that this Cauſe was to be determined 
according to the local Laws of the Place 
where the Bill was negotiated: And the 
Plaintiff's Acceptance of the Bill having 
been vacated and declared void by a com- 
petent Juriſdiction, he thought that Sen- 
tence was concluſive and — the Court 
of Chancery here: And to this Purpoſe he 
inſtanced the Caſe of one Hutchinſon, which 
was in the 29th of Car. 2. and is mentioned 
in Show. 6, where Hutchinſon having killed 

a Perſon in Spain, was there proſecuted, 
tried and acquitted for the Murder, and af- 
terwards returning to England, he was in- 
dicted again for the ſame Murder here; to 
which Indictment he pleaded the Acquittal 
in Spain in Bar; and the Plea was allowed 
to be a good Bar to any Proceedings here. 

And upon the Attorney General's infiſt- 


ing, that the Plaintiff might have taken Ad- 


vantage of this Matter upon a Trial at Law, 

and therefore not relievable in a Court of 

Equity, 

The Chancellor declared, that if he was 

to try the Cauſe at Law, he would _ 
2 tne 
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the Plaintiff the Benefit of this Matter upon 
the Trial; but as other Judges might be of 


A ent Opinion, he would not put the 
Plaintiff upon the Difficulty and Hazard of 


a Trial. And he ſaid he remembered a Caſe 


which came before him in the Lord Mayor's 


Court when he was Recorder of the City 


of London; where a Mariner ſued in the 
Admiralty Court for his Wages, and there 


being a Sentence againſt him there, he af- 


terwards brought his Action in the Mayor's 
Court for the ſame Wages ; and his Lord- 
ſhip (as Recorder) being doubtful whether 
he ſhould allow the Defendant to give the: 
Sentence- in the Admiralty Court in Evi- 
dence upon non Aſſumpſit, aſked the Opi- 


nion of Chief Juſtice Holt, who ſaid that 


whatever defeated the Promiſe might be 
given in Evidence on Non Aſfumpſit, and 


that the Sentence in the Admiralty Court 


would be good Evidence. 

And in this Caſe a perpetual Injunction 
was granted to injoin the Defendant from 
ſuing upon this Bill. In Chancery, 22d of 
November 1726, 


Hilary, 


het tu _ . 1 A RV Kh 9 


— 


| 
| 
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and the Debt of the petitioning Creditor - no ground 


an Act of Bankruptcy being void. So the 
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Hilary, the thirteenth of George. 
Toms and another again Mytton. 
At Weſtminſter, before Raymond. 


N Trover by the Aſſignees under a Com- A Debt con- 
miſſion againſt Albertus Burnaby, it ap- der _— 
peared he was a Bankrupt in Fanuary 1724, Bankruptcy, _ 
was a Note dated in September 1725, and ger ya — 

the Chief Juſtice was of Opinion it was a 
void Commiſſion, the Acts of a Man after 


Plaintiffs were nonſuited. [ 


The ſame Term. 
Kellock againſt Robinſon. 
At Guildhall, before Eyre Chief Juſtice, C. B. 


— et 


* 
= — ——— — Fs 


| 
4 
| 
| 


N an Action by the Indorſee of a promiſ- where Part 
ſory Note againſt the, Indorſor, it appear- of a Note is 
ed the Plaintiff had, after the Indorſement, ved of 


' one liable, 
received Part of the Maker of the Note, another is not 


if x ; Imi to be reſorted | 
and it was held to be a taking upon him 1 i 
| 

j 


ſelf to give the whole Credit to the Maker bil 
of the Note, and abſolutely diſcharged the — 
Indorſor, ſo the Plaintiff was nonſuited. | 

Swayne 


* 
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Swayne and another againſ# Wallinger. 


5 of above A Commiſſion of Bankruptcy iſſued in 
—.— 1726, and the Debt of the petition- 


ground for ing Creditor appeared to be a promiſſory 
1 of Note in 1714, and the Chief Juſtice allowed 
Pen. it to be good, ſaying that though ſix Years 
were paſſed he could not preſume it to be 

barred. 


Eaſter, the thirteenth of George. 


Warneford àgaindt Warneford. 
In Middleſex, before Raymond Chief Juſtice. 


_—_ 5 N an Iſſue directed out of Chancery, 
Nag FT Dewiſavit vel non, the Chief Juſtice 
ruled that Sealing a Will is a Signing with- 
in the Statute of Frauds and Perjuries. 


3 Lev. 1. 


Trinity, the thirteenth of George. 
Duke of Rutland againdt Hodgſon. 


r N Action was brought on a South-Sea 
of Stock muft : e 
be at the laſt Contract in theſe Words, © I promiſe 


Fart of the © to pay to the D. of R. ten thouſand 


Day that it 
* Pounds, upon his transferring to me, or 


cepted. © my Order, one thouſand Pounds Capital 
© South 


ee ih. a Py 


.„.—L— = Oe © PP To e a ee; 


ond. 


1 
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© South-Sea Stock, ſome time on or before 
* the ſhutting of the Company's Books for 

the next Chri/tmas Dividend. 
The Tender and Transfer were made at 
one, but it being the Day of ſhutting the 
Books, there was more Buſineſs than could 
| be tranſacted in the Morning, and there- 
fore the Books were opened in the After- 
noon, and ſeveral Transfers were made. 
Upon the Trial of this Cauſe the Jury found 
for the Plaintiff, But a new Trial was 
granted, becauſe after the Transfer was va- 
cated at one, the Defendant might have 
| come and accepted the Stock; and though 
the general Rule of Law, that Tenders muſt 
be at the laſt Inſtant of Time, has been 
broke in upon, and made to relate to the 
a laſt Part of the Day whereon in theſe Caſes 
the Act can be done, yet that is only out 


of Neceſſity, of which there was none in 
this Caſe. | 


— 
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Mich. the firſt of George the Second. 


| Gee against Brown. 
At Guildhall, before Eyre Chief Juſtice, C. B. 


a 
p N. an Action on an inland Bill of Ex- Within what 
x change by Indorſee againſt Drawer, it Time a Bill 


1 | »ppeared the Bill was payable the 14th of OY 


. May: 


250 


N : 0 „ * , * . 
. * 9 1 et ty. hs N * N da. * - * FE . 
. * 7 ö * N hy & c * N 
? 2 
4 N ” 
$ - 


Select Caſes relating to Evidence. 
May : That on a Promiſe of Payment the 
Indorſee gave him to the 18th, from thence 
to the 2oth, thence to the 24th, and thence 
to the 7th of June, when the Acceptor 


failed, and there being no Notice to the 
Drawer, the Chief Juſtice held it to be the 


Loſs of the Indorſee. 


No Parol E- 


Vvidence to ex- 
plain Depoſi- 


tion. 


What an Act 
of Bankrupt- 


cy ? 


Hilary, the firſt of George the Second. 


Wilſon againſt Poulter. 


In Middle eſex, before Raymond Chief Fu- 
ftice, B. R. 


N Trover the Defendant was charged 


with his Confeſſion in a Depoſition taken 


before Commiſſioners of Bankruptcy; and 
the Chief Juſtice refuſed to let the Defen- 
dant in to Parol Evidence to explain it. 


Trinity, ſecond of George the Second. 


Maylin againſt Eyloe. 
45 Guildhall, before Raymond Chief Juſtice. 


N the 28th of November, Hall rode 


out of Town, and returned in the 


Evening, before which a Bailiff had been 


at his Shop to arreſt him. The next Morn- 
ing he ſent for the Bailiff, and told him he 
went out in order to get the Term of the 

I Plaintiff 


1 . 
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Plaintiff, and now the Return of the Writ 
was out, if they would take out a new one 
he would give Bail, which was done accord- 
ingly; and this was held to be an Act of 
Bankruptcy within 1 Jac. which ſpeaks of 
© departing from his Houſe with Intent, and 
* whereby his Creditors may be defeated or 
* delayed from recovering their juſt Debts, 


Mich. ſecond of George the Second. 
Parker againſt Godin. 


dling with the 


$ ATUR, a Bankrupt at the Time of his What med- 
going off, left ſome Plate with his Wife, ggas of a 


who in Order to raiſe Money upon it de- Bankrupt is a 
| livered it to her Servant, who went along Converhion. 
with the Defendant to the Door of Mr. 


Woodward the Banker, and there the De- 


fendant took the Plate into his Hands, and 


went into the Shop and pawned it in his 
own Name, gave his own Note to repay 
the Money, and immediately upon the Re- 
ceipt of it went back to the Bankrupt's 
Wife, and delivered the Money to her. And 


in Trover for the Plate, the Jury (confider- 


ing the Defendant acted only as a Friend, 
and that it would be hard to puniſh him) 
found a Verdict for the Defendant. But 
upon Application to the Court a new Trial 
Vor. II, G g was 
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was granted upon the Foot of its bei 
actual Converſion in the Defendant, nw 
withſtanding he did not apply the Money 
to his own Uſe; and upon à ſecond Trial 


the Plaintiff obtained a Verdict for the Va- 
lue of the Plate. 


Mich. ſecond of George the Second. 
Garnham again} Bennett. 


| Where Ma- IN a Motion for a new Trial it was 


ſter and Own · 3 . X 
ane, 2 Ship held, that prima facie the Repairer 


are both li- of a Ship hs his Election to ſue the Maſter 


s tor Re. ho employs him, or the Owners. But if 


* 


44 — he undertakes it on a ſpecial Promiſe from 
either, the other is diſcharged, 
Hilary, ſecond of George the Second. 
Searle again$} Lord Barrington. 
The Indorſe- * "HE Plaintiff brought a an Action on a 
ment of Inte- Bond entered into, to her Huſband, 


reſt being paid 


within twenty by one W:ildman, under whom the — 


Years, ſhall dant claimed, and the Bond was dated the 
_ i ..th of Fune 1697. The Defendant plead- 


Evidence, 


+ though under ed ſolvit ad Diem, and relied upon the Pre- 


the Hand of ſumption, ; it being after twenty Years; to 
the Obligee. 4 ; encoun- 


- 2 = 4 
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encounter which, the Plaintiff at the firſt 


Trial of the Cauſe, which was in Trinity 


10 Geo. 1. offered to give in Evidence the 
Indorſement. of Intereſt under the Hand of 
the Obligee in the Year 1707, which was 


three Years before the Death of the Obli- 


gor. But Pratt Chief Juſtice, before whom 
it was tried, being of Opinion it ought not 
to be given in Evidence, from the Danger 
of letting the Obligee make Indorſements, 
which might be done at any Time; the 


Plaintiff was nonſuit, and afterwards mo- 


ved the Court, againſt the Opinion of the 
Chief Juſtice; and upon Debate the other 


three judges were of Opinion it ought to 
have been left to the Jury, for they might 


have Reaſon to believe it was done with the 
Privity of the Obligor; and the conſtant 
Practice is for the Obligee to indorſe the 
Payment of Intereſt, and that for the Sake 
of the Obligor, who is ſafer by ſuch an In- 
dorſement than by taking a looſe Receipt. 
But an Objection ariſing, that after a Non- 
ſuit the Plaintiff was out of Court, and 


could not have a new Trial, no Rule was 
made, but ſhe was left to bring a new Ac- 


tion. 


Accordingly a new Action was brought, 


and tried at Guildhall, before Chief Juſtice 


Raymond, who ſuffered the Indorſement to 
be read, and the Jury found for the Plain- 


„ tiff. 
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Within what 
Time a Bill 
mult be ten- 
dered. 


tiff. The Defendant tendered a Bill of Ex- 
ceptions which was ſealed, and after Judg- 


ment for the Plaintiff a Writ of Error was 


brought in the Exchequer Chamber, and 


the Bill of Exceptions returned as Parcel of 


the Record. And upon Argument, Chief 
Juſtice Eyre, Chief Baron Pengelly, the 
Juſtices Denton, Hale and Price were of 
Opinion to affirm, and the Juſtices Carter 
and Comyns to reverſe. ' So the Judgment 
of the King's Bench was affirmed this 


Term. 
N. B. Hilary, 13 Geo. 1. In the King's 


| Bench Turner againſt Criſp, the Chief Ju- 


ſtice refuſed to let the Indorſement of a Re- 


ceipt of Part of the Bond, after the Pre- 
ſamption had taken Place, to be given in 


Evidence, ſaying it differed from this Caſe, 
where the Indorſement appeared to be made 


made uſe of to encounter the Preſumption. 
The ſame Term. 


Coleman again Sayer. 
At Guildhall, before Raymond Chief Fuſtice. 


Bill was drawn payable at ſix Days 
Sight, and preſented and accepted the 


eighth 


— 


before it could be thought neceſſary to be 
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eighth of February, which made it pay- | 
able the 14th, and the three Days of Grace 
brought it to the 17th, which was a Sa- 
turday, and the Acceptor ſtopt Payment on | 
the Tueſday following, before which the 1 
Bill was not tendered. | 

And upon this Evidence it was left to 
the Jury, who were of Opinion that the 
Drawer was diſcharged at ' the End of the 
three Days of Grace. 


Eaſter, ſecond of George the Second. 
13 Jones again} Maſon. 
At Niſi Prius in Middleſex, before Raymond 


_ Chief Juſtice, 
If u of AH. in Middleſex, (who had been If the Wit- 


convicted for Forgery) was a ſubſcri- 2 
bing Witneſs to a Bond, and on producing infamous, he 
the Record of his Conviction, the Plaintiff is to be conſi- 


was allowed to prove his Hand as if dead, cron 


Mich. ſecond of George the Second. 


Le Gliſe againſt Champante. 
At Guildhall. 


HE Plaintiff brought an Action againſt When 2 
e Cauſe is i 
the Defendant, who was a Cuſtom- at ſuffcient. | 


Gg 3 heuſe 


e 
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5 houſe Officer, for ſeizing ſeveral Hogſheads 
of French Wine, upon Pretence of their 
being Lees, which upon an Information in 
the Exchequer, had been determined againſt 
the Officer; and now upon Debate it was 
held, that in theſe Caſes the Officer ſeizes 
at his Peril, and that a probable Cauſe i is no 
45 Defence. 
Where an- It appeared on the Evidence, that the 
other eien Plaintiff had a Partner in theſe Wines who 
ed in abate- WAS NO Party to the Action; and the Chief 
ment. Juſtice held, that if it was in an Aſumpſit 
it might be taken Advantage of at the Trial, 
for it would not be the ſame Contract; 
but it ought to be pleaded in Abatement 1 in 
the Caſe of a Tor. 


Hus. ſecond of George the Second. 
Field againòt Curtis. 


Bankrupt ELD that the Releaſe of the Bank- 
JS of ts] 1 rupt will not make him a Witneſs 


ruptcy. to prove the Act of Bankruptcy. | 


— 2 
N — 
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Hilary, third of George the Second. 


Coleman and another againfl Mawby 
| and another. | 


f 


- 


PON executing a Writ of Inquiry Execution of 


before the Chief Juſtice, the Plain- a Writ 120 In- 


tiff could not prove the Quantity of the — 2 N 


Goods, for which the Action was brought, after it is en 
for want of a Servant who was abſent, ed "Bae. 
through an Apprehenſion they ſhould not 
want his Teſtimony. And upon Confide- 

ration the Chief Juſtice held, that he might 

adjourn it to the next Sittings, and accord- 

ingly the Jury were adjourned over, the 
Plaintiff ſubmitting to pay Coſts : He com- 

pared it to the Caſe of a Coroner's Inqueſt 

or a Commiſſion of Lunacy, where the 

Jury are adjourned over ſeveral Times, it 


being but. an Inqueſt of Office. 
Ihe ſame Term. 
Caſtell again Bambridge. 


TT was ruled that a Quaker could not Quaker no 
be a Witneſs in an Appeal of Murder. a—_ 52 
"ROY | Gy 4: Trinity, © 
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Trinity, fourth of George the Second. 
Slater against Swan. | 
At Guildhall, before Raymond Chi ef Fuſtice. 


On not Guil- | CTION upon the Caſe, for that the 


| 13 A b. Plaintiff was poſſeſſed of a6 Horſe and 


fFeadant may Cart, and Defendant ſo violently beat the 


ay in Evi- Horſe that the Plaintiff was deprived of 
18 the Uſe of his Cart and Horſe for ſeveral 
Days. 

The Defendant pleaded Not guilty, and 
the Chief Juſtice allowed him to give in 
Evidence a Juſtification for beating the 
Horſe, (viz.) That the Plaintiff put his 
Cart before Defendant's Door, and pre- 
vented a Cart Defendant had hited, from 
coming to take his Goods ; and therefore 
he whip'd the Horſe to remove the Cart ; 
and ſaid this differed from Treſpaſs Vi & 
Armis, for aſſaulting a Man, where the Aſ- 
ſault is a Cauſe of Action; but here the 
Aſſault on the Horſe is no Cauſe of Ac- 
tion, unleſs accompanied with a ſpecial Da- 
mage, and therefore he left it to the Jury 
on the Queſtion, Whether the Defendant 
did any more than was neceſſary to remove 

the Horſe and Cart from his Door, or beat 


the Horſe immoderately ? and they found 
I | ; for 
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for the Defendant. He ſaid if a Hackney 
Coach ſtands before a Tradeſman's Door, 


and hinders Cuſtomers, he may lawfully 
take hold of the Horſe and lead him away, 


The fame Term. 
King againſt Wilſon. 
At Guildhall 


T was held by Lord Chief Juſtice Ray- The Statute 
mond, that a Parol Promiſe to pay the of Frauds and 
Debt of another in Conſideration of For- * . parol 


bearance, was void by the Statute of Frauds Promiſe to 


rjuries. pay another's 
and Pe Ju ng Debt void. 


The ſame Term. 


Child and another againi# Hardy 
man. 


As Guildball, before Raymond Chief Yuftice. 


CTION for Linen fold to the De- wiat Epe 


fendant's Wife; upon Non Af}. the De- ment prevents 
the Huſband's 


livery was proved, and the Defendant proved being charged 


that ſhe had lived in a very lewd Manner, with Debts 


EY . contracted by 
one Mr. Not frequently coming to her at che Wife. 


her Huſband's Houſe, and were locked up 
| together 
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ao (cs Gif rating 96 Bad nee 
together in a Bed-Chamber, and other in- 
decencies paſſed between them. And it 
was alſo proved, that ſhe ſeveral Times went 
to the Houſe of this Not, a Gentleman in 
Wiltſbire, who lived within three Miles of 
the Defendant's Houſe; it did not appear 
further than that he diſliked her going and 
ſtaying at Mr. Not's ; but under theſe Cir- 
cumſtances they continued to live together ; 
afterwards, on the 18th of October 1726, 
ſhe went away from him, and went to Marl- 
Borough, where ſhe. reſided for ſome Time. 
But — the leaving her Huſband's Houſe 
it did not appear that ſhe ever ſaw Mr. Not, 
or lived in a tewd Manner; but after ſome 
Time ſhe ſent an Attorney to her Huſband 
to deſire that he would receive her again; 
the Huſband told him, that if ſhe came 
again ſhe ſhould never fit at the upper End 
of his Table, nor have the Government of 

{ ThE Children, but ſhould live in a Garret, 
Then the Attorney propoſed to him to 
make her an Allowance, and propoſed about 
eighty or one hundred Pounds per Ann. he 
being worth about five or fix hundred 
Pounds per Ann. but that was not complied 
with, and afterwards ſhe came to London, 


and bought the Linen to the Amount of 
: oe ppg Pounds. 


Chief 


Select Caſes relating to Evidence. 


Chief Juſtice was of Opinion that the 


4161 


Plaintiff ſhould be called, and accordingly 
he was nonſuited. 


He held if a Woman elopes from her 
Huſband, though ſhe does not go away 
with an Adulterer, or in an adulterous Man- 
ner, the Tradeſman truſts her at his Peril, 
and the Huſband is not bound ; and this has 
been ſo adjudged in two or three Caſes. 

Indeed if he refuſe to take her again, 
from that Time it may be an Anſwer to the 
Elopement. But in this Caſe he does not 
abſolutely refuſe to receive her again, but 


that ſhe ſhould neither fit at his Table, nor 


have any Government of the Children, but 
ſhould be kept in a Garret; and ſhe deſerves 
no better Uſage. And the Plaintiff was 


nonſuit. 


Eaſter, fourth of George the Second. 


Medlicot's Caſe. 
In Chancery. 


Commiſſion of Bankruptcy was ſuper- Af 46 nee of a 
ſeded, becauſe granted upon the Pe- þ peritlening 
tition of an Aſſignee of a Bond, who, though Creditor 
he is an equitable, yet is no legal Creditor. | 
Trinity, 


\ | 4 
dl 


Select Caſes relating to Evidence: 


164 
Trinity, fifch of George the Second. 
Ihe King againſt Hudſon. 
A. Gui Idhall, before Raymond Chief Juſtice. 
Where the NN an Information for ſtopping up a 
— of a common Foot-way, the Proſecutor 
counted for, proved that it had been a common Paſſage 


the Preſcrip- > under the Defendant's Houſe as far back as 
| — de- any Witneſſes could remember. But the 
| Dtiefendant producing a Leaſe made for fifty- 
| fix Years of this way, to the Intent it might 
be a Paſſage during the Term, and the Term 
expiring in 1728, the Chief Juſtice held 
the Defendant Not guilty: And as to the 
leaving it open fince, he faid that would 
not be long enough to amount to a Gift of 
it to the Publick. | 


The ſame Term. 


Lowꝛfield againſ} Bancroft and others. 
At Guildhall. 


The Damages N an Action for a malicious Proſecution 


9 1 the Jury would have found eight hundred 


againſt ſeve- Pounds Damages againſt one Defendant, 
ral Defen- and one hundred Pounds againſt each of the 
others; but the Chief Juſtice ſaying it could 


dants. 


not 
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Select Caſes relating to Evidence, 163 
not be done, the Jury gave a general Ver- 
dict for eleven RY Pounds. | 


1 Wl againſ} Dacoſta. 


OODYVWARD's Note was paid to the Within what 
Plaintiff at twelve on the Friday, who in 1 
ra it into the Bank at one, and the next muſt be de- 
orning at ten the Runner of the Bank mandel. 
carried it to the Shop, with other Notes, 
to the Value of two thouſand fix hundred 
Pounds, and left them (as uſual) to call 
again for the Money: He called at eleven, 
and they ſaid their Servant was gone to the 
Bank ; he called again at two, and they 
ſaid they were going to ſhut up, and refuſed 
to pay, but paid ſmall Notes for two Hours, 
and then ſtcp'd ; and the next Morning No- 
tice was given to the Defendant, who had 
| paid the Note to the Flaintift; and now 
in an Action for the Money, the Queſtion 
was, Whether this was Payment to the 
Pla zintiff? It was inſiſted for the Defendant, 
that he ſhould not ſuffer by the Plaintiff's 
paying it into the Bank, who ſent it with 
other Notes; whereas if the Note had been 
tendered by itſelf it would have been paid. 
E contra it was objected and infiſted, 
that if there had been no Demand, there 
would have been no Laches, being within 
a Day 
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Intereſt, when 
to be allowed. 


Selber aſe ati to Evidence: ; 

Aa Day after the Receipt that the Goldſmiths 
ſtop'd Payment. The Chief Juſtice ſaid 
there was no ſtanding Rule, but left it to 
the Jury, who found for the Plaintiff to 
the Value of the Note. 


Harris againſt Benſon. 


N an Action againſt the Drawer of a 
Note, after an Acceptance, the Chief 
Juſtice ruled, that for want of a Proteſt, 
according to 3 & 4 W. & M. the Drawer 
could not be charged with Intereſt. Then 


the Plaintiff would have had it as for Mo- 


ney lent, and that appeared to be the Con- 
Gideration of the Note. But the Chief Ju- 
ſtice ſaid it had never been allowed barely 
for Money lent without a Note; ſo the 
Plaintiff had no Intereſt allowed him, 


r 


A, 
VIE keeping of a Bill three Years 


> Pay -2 
If an Apprentice goes to Sea, Ma- 
ſter ſhall receive the Prize-Money, as well 
as Wages. | | 20 
Action, where it lies immediately againſt 


the Stake-holder. 20 
Action lies for Money ſtolen. 21 
Extrajudicial Affidavits read. 29 


Aſſent neceſſary, where Term is given to 
an Executor for Life, 

Attorney retained by Feme Sole, before her 

Marriage, to be paid. 55 

Average, when it ſhall be. 

Account ſtated, no Preſumption to be ad- 
mitted of a different Contract. 63 


Aſſign- 


is an Accepting it for u 
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* 
-» 


" — * * E r S * 0 8 
e * N * i 
Ne — 


> * * * * 
get 3 / 
- 


| The IND E X. 


Ace, what, and what an Under- 


leaſe. Page 64 
Adwiralty Law 1 Wages may be 2 
ſeded by ſpecial Agreement. 65 


Action for Money had and ed to 
Plaintiff's Uſe, lies for Money paid on a 
Promiſe to transfer Stock at a future 


Day. | 1 66 
Action for Money had and received to Plain- 
tiff's Uſe, what. RED 
Aſſault, what. 69 
Agreement ſpecial, the Form of it muſt be 

proved. 74 


Treſpaſs lies for an accidental Hurt. 107 
Suffering Judgment to go by Default is an 

Admiſſion of a Contract declared on. 107 
Award, how to be taken. 21.12 
| Where there is 'a ſpecial Agreement the 
 - Plaintiff cannot go on the Indeb' Af. 114 
e AHN of a Bill of Exchange, what. 


116 
Action int Indarſor muſt prove De- 
mand on the Drawer. . 118 


The Order of an Indorſee may ſue on a 
general Indorſement to him only. 126 
Action for Words, whereby Plaintiff Joſt 
the Cuſtom of *, S. and ſeveral other 
| Perſons; ſhall be allowed to give Evi- 
dence only as to J. S. but he may give 
general Evidence of Loſs of Culloiners, 
In 


The INDEX 
In an Action for a malicious Proſecution an 
Advertiſement of the Indictment read, 


Page 134. 
Attorney not to give Evidence againſt his 
Client. I 40 


Action will not lie here for an Acceptance 
abroad, where the Party has been diſ- 

| charged by the Laws of the Country. 144 
Where Part of Note is received of one li- 
able, Action will not lie againſt — 


for the reſt. 7 147 
Maſter and Owner of a Ship, where both 
liable. 2 I 52 
Execution of a Writ of Enquiry may be 
_ adjourned after entered upon. 157 
B 
F a Bankrupt ſells Goods, Aſſignee may 
bring Trover, or affirm the Sale. 11 
Aſſignee of a Bankrupt can grant nothing, 
till after Inrolment. 14 


Bail, where obliged to give Evidence. 67 
All Acts done by Commiſſioners muſt be 


while ſitting. 100 
Debt contracted after an Act of Bankruptcy, 
no Ground for a Commiſſion. I47 


Note of above fix Years ftanding, Ground 
for Commiſſion of Bankruptcy. 148 
Within what Time a Bill muſt be tendered, 


Vol. H h 


139, 1492 _ 
Wha 


"7 Yr 1H DOE - 
What an Act of Bankruptcy. Page 150 
What Intermeddling with his Effects will 

make a Converſion. Ich. 
Bankrupt cannot prove Act of Bankruptcy. 

150 
Aſſignee of a Bond cannot be petitioning 
Creditor. 1 161 


C. 


ENTENCE of a Court Martial con- 
cluſive to the Party of a Matter within 
their juriſdiction. 1 
One Commoner may have an Action againſt 
another for a Surcharge, but cannot di- 
ſtrain him. | 
Converſion, when Goods taken in Inteſtate's 
Life, and uſed after his Death. 20 - 
Conſtable, Juſtice's Warrant excuſes, 38 
Corporation Books, when Evidence. 40 
Forbearance, no Conſideration, when. 42 
Carrier not anſwerable for Goods loſt by a 
Tempeſt. 40 
That which makes a Man a Treſpaſſer may 
not amount to a Converſion. 
Carrier, what Acceptance makes him 1 


Conſtable within Habeas Corpus Act. : p 
Not anſwerable for caſual Damage crimi- 
nally, 58 
Cottage what, within Statute Eliss 04 
: Con- 


=. INDEX. 


Conſideration of a negotiable Note not to 


col an uired into. Page 71 
old Deviſee of, dying in the Life of 
* "Device Deviſe avoided. 78 
Computation in Contracts for Stock muſt 
be by Lunar Months. 80 
Action 1 Conſtable where confined to 
proper County. 80 
Contracts executory, not within Statute of 
Frauds. 90 
Computation in Exchange Alley to be taken 
by Calendar Months. | 122 


Cuſtoms of other Manors, Evidence. 127 
| Conſideration of a Promiſſory Note inquired 


ins. © 131 

Carrier not liable, if a Servant ſent with 

the Goods. 132 
D. 


A SSIGNEE of a Reverſion, who 
grants over, cannot diſtrain for Arrears 

in his Time, but may maintain Debt. 15 
Declaration on a general Reddendum, well 
| enough, though the Deed be particular, 2 x 
How to declare on a joint and ſeveral 
Note. 30 
Damages, where two Defendants, may be 
given ſeparate. - 37 
Depoſitions taken before, no Evidence after 
a Witneſs becomes intereſted, 45 


H h 2 | Delivery, 


The INDEX. 
Delivery, not countermandable, where there 
was a Conſideration. a 
Demand, when to be made of a Gol: 
ſmith's Bill. 
Deſcriptions of a Place, where material, 0 p 
Delivery of Attorney's Bills, how. 109 
In an Action for a falſe Return, Jury may 
give the whole Debt in Damages. 119 
Damages cannot be given ſeparate againft 
ſeveral Defendants, | "X02 


E. 


Recovery in Ejectment is concluſive . 
Evidence, both for Leſſor and Leſſee, 
in Action for the Meſne Profits. 5 
What Evidence takes away the Teſtimony 
of thoſe included in the mul cum. 19 
A Note cannot he given as an Eſcrow. 20 


23 


On Not guilty, cannot give Evidence that 
Goods were taken as a Deodand, 30 


Evidence, an old Survey allowed. 22 
Party, who may be intereſted, no Witneſs. 
Evidence, what is local. 20 


Survey, where Evidence. 43 
Parol Evidence of Appointment of Over- 
ſeers, not good. | 44 
Evidence of a Conſpuacy, what is. 50 
Voidable Act, Evidence. 61 


Wit neſs not to be had, what Evidence ſuf- 
| ficient 


Te INDEX 


ficient to intitle you to Proof of his 


Hand. Page 62 
What Copies of corporate Acts may be 
given in Evidence. 62 


Exemplification of a Probate, good. 69 
What writing Evidence within the Statute 
. of Frands, 77 
Former Marriage allowed to be given in E- 
vidence, on a Defence of Coverture. 79 
Printed Statute Book allowed. 
Commiſſioners of the Army, their Act 4 
lowed to be concluſive Evidence (fo. I. 
vide.) 84 
On Non of}. uſurious Contract may be given 
in Evidence. 
Declaration of a dying Man good Evidence 
againſt the Murderer. 86 
Where in Replevin the Place is material. 94 
Bankrupt's Certificate no Evidence of Bank- 
ruptcy. 97 
Aſſigned for Error, that Plaintiff died be- 
fore Judgment, which was proved by 


his Wife. 99 
On Non eſt factum. 103 
Eaſt India Company not obliged to produce 

their Books of Letters. 111 


In an Action againſt the Acceptor of a Bill, 
need not prove the Drawer's Hand. 115 
A Creditor allowed to prove Debtor not a 
Shelterer, on the Mint-Act. 118 

| H h 3 Where 
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The IN D E X 


Where a Debt is to ariſe on a Condition 


* every thing muſt be proved 
o give the Action. Page 124 
Proof of an Indorſement under the Hand 
of the „ good Proof of the Bond. 
| 130 
Depoſition of one in Ireland read. 5 
A former Recovery not Evidence on Nil 
debet in a Qui tam. 
Parol Evidence admitted to explain a will 


I41 
to prove a Conſideration. 141 


Promiſi ory Note may be given in Evidence 


on an Indebitatus Aſſumpfit. 141 
Circumſtances laid, need not be proved. 142 
Parol Evidence not allowed to explain a 

Depoſition. 1 $0 
The Indorſement of mn being paid 

within twenty Years ſhall be given in E- 

vidence, though under the Hand of the 

Obligee. 152 


Where probable Cauſe not a good Defence. 


155 
F. 


ORGERY, Probate of a Will good 


Detence to a Charge of forging it, 35 


Party whoſe Name is to the Deed, no Wit- 


noſe to prove the Forgery. 14.3 
The Statute of Frauds and Perjuries makes 
a Parol 


n 


= 


The INDE X: 
a Parol Promiſe to pay another's Debt 
void, | | Page I59 
4 | 
Oldſmith's Bill in what Time to be 


tendered, 72, 98, 163 


H. 


USBAND and Wife live ſeparate, 
cannot declare as for Meat, &c. found 

and provided for him, 45 
Heralds Books Evidence of a Pedigree. 53 
Hundred liable for a Robbery as one is go- 
ing to Church of a Sunday. 66 
Huſband and Wife bring an Action, De- 
fendant on the general Iſſue cannot con- 
trovert the Marriage. 84 


Where the Wife goes away with an Adul- 


terer, Huſband not to be charged with 
Neceſſaries. 11 


Cohabitation will charge the Defendant as 


Huſband. 129 


Huſband not chargeable for Goods ſold to 


an adulterous Wife. 138 


Huſband and Wife, what Elopement diſ- 


charges the Huſband from her Debts. 1 59 


J. 


NFORMER no Witneſs where he is 
intitled to Part of the Penalty. 11 
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| The INDE X. 

The Cuſtom of Merchants will not hold an 
Infant to his Acceptance of a Bill of Ex- 

change. Page 17 

Inferior Juriſdiction limits the Time for 
doing an Indefinite Act, any Time good 
notwithſtanding. | 27 

Coroner's Inqueſt given in Evidence. 31 

Infant declares Uſes of a Fine to be levied, 


when of Age may declare new. 41 


What are Neceſſaries to charge him. 57 
Declarations of his Guardian, Evidence a- 


gainſt him. 98 
Intereſt on a Bill of Exchange, from what 
Time to be allowed. 11 


In Trover the Party cannot juſtify Detain- 


ing Goods for Money laid out upon them. 


120 
Innkeeper cannot ſell his Gueſt's Horſe for 
keeping. | 125 
Infant bound by a Promiſe of Payment at 
full Age. 132 
At what Age an Infant may be a Witneſs. 1 
Information for a Libel called the Pot- Boy 
when Defendant was only concerned in 
one Paragraph thereof, not ſufficient. 138 


Inrolment of a Deed where Evidence. 140 


Where a probable Cauſe is not a ſufficient 
Juſtification, 155 
On Not guilty for beating an Horſe, De- 
fendant may give Evidence to juſtify. 158 
Intereſt from what Time to be allowed. 164 
| 4 


PA 


Th I N D E X 
| 


Le Statute of, prevented by a 


conditional Promiſe, Page 51 


Legacy recovered in an Action, 59 
Libel, what Owning is ſufficient to have it 
read. | 75 
What the Publication of one. 77 
Leaſes by Parol for three Vears, to com- 
mence at a future Day, good. 121 


Where a Man does Work in Expectation 


of a Legacy, he cannot ſue the Executor. 


143 

M. 
Iſdemeanor in receiving ſtolen Goods 
cannot be nn, if Felon to be 
found. 57 
Money received to Plaintiff's Uſe, what, 
68, 69 
Maſter brings Treſpaſs for beating his Ser- 


vant, Servant no Witneſs. 70 


| | Maſter and Servant where liable. 81 


Maſter where anſwerable for Goods deli- 
vered to his Servant on Truſt. 388 
Servant Witneſs for his Maſter on Action 
for beating of him. 106 
Goldſmith's Servant who overpays Money 


is a Witneſs for his Maſter in an Action 


for it. „ 
Maſter liable for Fraud of his Apprentice. 


124 
5 N. 
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The IND E A. 
N. 
Note within the Statute, though without 
the Word Order. Page 18 
Promiſſory Note to pay Money when ſuch 
a Ship arrives, is negotiable. 2 
Not to be avoided by a ſubſequent Acci- 
gent. - 39 
Nonſuit, Plaintiff cannot be unleſs Defen- 
dant appears. 60 
Goldſmith's Note tendered the Day after re- 
ceived, held Time enough. 74 


Plaintiff is Nonſuit on the Iſſue, contin- 
gent Damages cannot be aſſeſſed on the 


Demurrer, - 92 

Within what Time a Note ought te to be de- 
manded. 139 
| | O. | 


FFICER not liable for executing 
Proceſs, where there is a Juriſdiction. 

9985 | 8 
Not to regard unneceſſary Terms laid on 
him by Juſtices. 52 
Order of an Indorſee may ſue on a gene- 
ral Indorfement to him only. 126 


P. 


E who receives Money may apply the 
Payment to what Debt he pleaſes. 19 
Plea, Puis Darrein Continuance, not to 
be received after Verdict, 27 
8 Poſſeſſion 


Te IN D E X 


Poſſeſſion where to be proved on a Deviſe. | 


Page 35 

5 Releaſe, Puis, S. how to be pleaded. 
| 35 

Poſtea, where Evidence. 53 


Promiſe (ſpecial) of Marriage, no Evidence 


on Declaration on a general Promiſe, 68 


Payment by one Obligor, no Diſcharge to 


the other. 76 
Preſumption in doubtful Facts, againſt the 
Party who can clear them up. 82 
Policy of Inſurance avoided by a Skirmiſh 
at Sea. 91 
Plea of Solvit ad Diem, how defeated. 122 
Practice at Ny Prius. 139 
Preſcription is deſtroyed where the Original 
of a Way is accounted for. 162 
— 


\Ualification mult be proved by a Cor- 
porator on a recent Proſecution. 107 


R. 
HE Recital of an Order of the Houſe 


of Commons, no Evidence. 8 


Releaſe, Puis Darrein Continuance, how to 
be pleaded. Is 


Records, Officer examined as to the Con- 


dition of, but not the Subſtance, 59 


Te INDEX 
In an m_ for a falſe Return the Jury 
ive the, whole Debt in Damages. 


Row 2 1 9 — 130 


F I deliver a Bill to A. for ready Money, 
without indorſing the Bill, it is a Sale 


of it. 3 
The Maſter of a Ship may turn out any of 
the Owners Servants. 0 


If a Servant tranſacts Buſineſs in the com- 
mon Method, it ſhall bind the Maſter, 
though contrary to private Inſtructions. 1 

Deed good, though executed before ſtamp'd. 


108 
: Being 1 in Execution is a Satisfaction for the 
Debt. | 126 


I Slander, Evidence of the Truth of the 
Words may be giycn in Mitigation of 


Damages. 33 

Admiſſion not ſtamped, how to authenti- 

cate, 142 
. 


INE Tenant in Common for Years 
with another, who has the Inheri- 
tance ; if he who has the Inheritance falls 
Wood, the other cannot carry it away; 
though he might fall. 
Trover not maintainable for the Overplus 
of a Diſtreſs. 7 
If 


| 
1 


The INDE *. 


If Trover will lie by the Lord for an Eſtray 
before the Year and Day paſſed. Page 9g 
Trover will lie for all the Goods in a Houſe. 


14 
Trade, Biſket-Baker not within the Statute 
of Els. | 31 
Trover, Practice in. 34 
Tender to the Servant will not make a Con- 
verſion in the Maſter. 43 


Tender of a Goldſmith's Bill, when. 72 
Exciſeman to be taxed in the County where 

he lives. 75 
Tender of Stock, how to be proved. 88 
Trover lies againſt Maſter for Goods deli- 

vered to his Apprentice. 89 
It will lie for the Finder of a Jewel. 89 
Tender of Stock, what. 07 
Taking Part, and ſpoiling the reſt, a Con- 

verſion of the whole, in Trover, &c. 


: 5 102 
Tender of Stock to be on the very Davy. 
| 102 

Treſpaſs lies for an accidental Hurt. 107 
Trial had by twelve Taleſmen. 110 
Houſe ſeized in the Eaſt-Indies not triable 
here. _” 110 


In Trover, Party cannot juſtify Detaining 
Goods till Money laid out upon them is 
repaid, 120 

| In 


- ES x 


the INDEX 
In Trover, putting Money into a Bag is an 
Alteration of the Poſſeſſion. Page 129 


V. 
ENDOR Witneſs as to Title; where 
no Covenant for Warranty. 78 


F a Ship comes to a Delivery Port, the 
Wages are due, though ſhe be not there 
delivered, but goes to Sea again and be 
looſt. 12 
Witneſs to a Bond becoming Adminiſtra- 
tor de bonis non of the Obligee, Proof of 
the Hand allowed. 28 
One Obligor Witneſs to prove the 4 
by the other. 
Wife de facto may bring Treſpaſs againſt 
her Huſband. 37 
And is conſidered as a Servant. 3 
He who apprehends himſelf intereſted, 
though firido Jure he is not, no Wit- 


neſs. 49 
Warranty on Aa Sale, how far it extends. 
71 


Witneſs ſubſcribing mult be old. 76 
Witneſs excepted to may be called by the 


Party who made the Exception. 83 
Wife, 


INDBX 


the 
Wife, Witneſs to prove Goods delivered on 
her Huſband's Credit. - _ Page 87 
Wife of Prochein Amy may be a Witneſs. 91 
Guardian on Record, not, 91 
Original Debtor confidered as a Servant, to 
prove Payment by another. 93 
Creditor of a Bankrupt, no Witneſs to 
prove him a Gameſter. 93 


Wife cannot indorſe a Promiſſory Note. 96 
Her Declaration, where Evidence againſt 

her Huſband. 96 
Witneſs, though intereſted. 100 
Two Qualifications to an Election, he who 

has one only, a Witneſs of the Right, 104. 
Proprietor of a Note, Witneſs of the tearing 


r | 106 
Party to an uſurious Contract cannot be 
called to prove Payment. 109 


Wife, Witneſs againſt her Huſband. 109 
One Defendant fined is Witneſs for another. 
110 
Where Wife goes away with an Adulterer, 
the Huſband cannot be charged for Ne- 
ceſlaries. 113 
Sheriff's Bailiff no Witneſs to prove an At- 
tempt to arreſt the Party. 119 
Laying a Wager does not incapacitate a Man 
from being a Witneſs. 123 
Lord of one Manor, no Witneſs to prove 
the Cuſtoms of his Manor, for a Lord 
of another Manor ſuing his Tenants. 127 


4 Eons 


N 


Conſpiracy in indieing A. ie . be a 


Witneſs. 
Will, Sealing is Signing. 


Witneſs to a Deed becomes a6 
is to be conſidered as dead. 


Quaker no Wie! in an appeal, - 


Fase 141 
1348 
mous, he 
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